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In the Court ol Appeals of the District ol Columbia. 


No. 2642. 

Isaac S. Lyon et al., Appellants, 

vs. 

Isaac B. Bursey et al. 


Supreme Court of the District of Columbia. 

No. 30079. Equity. 

Isaac S. Lyon, Complainant, 

vs. 

Susie H. Bursey, Defendant. 

No. 30731. Equity. 

Isaac B. Bursey and Susie H. Bursey, Complainants, 

vs. 

Isaac S. Lyon and Addie T. Lyon, Defendants. 

Consolidated. 


Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled causes, to wit: 

1 Bill 

Filed March 31, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30079. 1 

. , s * 

Isaac S. Lyon 

vs. 

Susie H. Bursey. 

The complainant complains unto the court as follows: ^ 

1 That he and the defendant are both citizens of the United 
States, and residents of the District of Columbia; that he sues in his 
own right, and defendant is sued in her own right. 
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2 ISAAC S. LYON ET AL. VS. ISAAC B. BURSEY BT AL. 

2. That on or about April 10, 1903, complainant became the 
owner in fee simple of the specific north half of original lot No. 7, in 
square No. 834, situate in the city of Washington, District of Colum¬ 
bia, the same fronting 27.^ feet on Fifth Street between F and G 
Streets N. E. by an even depth of 105 feet and has been since that 
date, and is now the owner thereof. 

3. That afterwards, on or about May 12, 1903 the defendant be¬ 
came the owner in fee simple of the specific south half of said lot in 
said square having same frontage and depth and has been since that 
date and is now the owner thereof. That the said south half of the 
said lot lies immediately contiguous to, and adjoins the said north 
half throughout its entire length, running from west to east, so that 

the north line of defendants’ lot and the south line of com- 

2 plainants’ lot touch each other throughout their entire length. 

4. That at each of said dates and at the times each of said 
ownerships was acquired, the entire lot was unoccupied and unim¬ 
proved. 

5. That afterwards, about the month of July 1904, the defendant 
entered upon the plaintiffs’ lot and erected upon the same on the 
southern part thereof a party wall;—the said party wall being built 
throughout the entire length of said lot (105 feet) and to the extent 
of six and one-half inches of the breadth thereof upon the complain¬ 
ants’ lot, and to a height for the greater part thereof, of about 50 
feet. 

6. That defendant claims to have taken this action under the pro¬ 
visions of the Building Regulations of the said District then in force. 

7. That by the said regulations and by authority of law, the de¬ 
fendant was authorized to use a strip of the southern part of the 
complainants’ said lot, not exceeding inches in breadth for the 
foundation and building thereon of a party or solid wall, unbroken 
by any windows or openings, and for no other purpose. That de¬ 
fendant not regarding her duty in the premises, has not built such 
party or solid wall upon the said strip, but without leave license, or 
a vestige of title or interest in the adjoining property, has built and 
now maintains thereon without right and contrary to law, a wall 
pierced with sundry and many large windows and openings,—all 
opening and overlooking into, in, and upon the said lot and premises 
of the complainant;—said wall with its windows and openings form¬ 
ing one (the north) side of a large four story and basement brick 

apartment house. 

3 8. That the said windows through which the defendant, 
her agents and others, can and do look directly into the 

private premises of the complainant, constitute an annoyance, and 
continuing damage, and nuisance hurtful to the plaintiff and to his 
premises, and that damages at law will not be an adequate reparation 
for the continuance of the said nuisance;—that the lower openings 
in said party wall are arched doorways, and are so near the ground 
as to enable one to walk through said door-ways from the premises 
of defendant into, and upon the premises of complainant. 

9. That the complainant is advised and so alleges, that the cutting 
or building of the said windows and openings in the said party wall, 





■ 
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directly and substantially weakens it as a party wall, and interfere 
with plaintiffs’ use of the same as a supporting wall, or fortheinser¬ 
tion of beams or other use of the same, and their existence e 
the said wall insufficient and useless as a party wall; and moreover 
that the said windows and openings seriously depreciate and impair 
the commercial value and salability of complainants adjacent prop^ 
erty. And that the complainant is entitled to have a solid wal 
built upon the said strip of his lot, unbroken by any windows or 

° P 10 in fhat the defendant cut or built the said windows and open¬ 
ings in the said wall, and still maintains the same against the will 
and protest and without the consent in any manner, or license> ° 
the complainant, and the premises considered, complainant is enti¬ 
tled to a mandatory injunction to have the same abated. 

The complainant therefore prays as follows: - . . . .. 

1 That the court will by its mandatory writ of injunction 
4 enjoin the defendant from keeping, maintaining, and con¬ 
tinuing said windows and openings in the said wall, and 
from maintaining and continuing the said nuisance and damage to 
the plaintiff’s premises, and require the defendant to abate the said 
nuisance with brick and mortar, interlacing the same in the original 

wall so as to avoid the appearance of patch work. 

2. That the plaintiff may have stich other and further relief as 

his case shall require in the judgment of the Court. 

3. That the plaintiff may have process against defendant busie ri. 
Bursey, in due and proper form, requiring her to appear and answer 

the exigency of this bill. ISAAC S. LYON, Complainant. 

I do solemnly swear that I have read the foregoing bill by me 
subscribed, and that I know the contents thereof; that the matters 
therein stated of my own knowledge are true, and that those therein 
stated upon information and belief, I believe to L y 0 N 

Subscribed and sworn to before me this 31st day of March, 1911* 

J. R. YOUNG, Clerk, 

Bv ALF. G. BUHRMAN, Asst. CVk. 


5 Answer of Susie H. Bwrsey. 

Filed May 5, 1911. 

4c * * * * * * 

Now comes the defendant, and for answer to the Bill of Complaint 
filed against her in the above entitled cause, without admitting the 
right of the plaintiff to bring this action, and claiming the same 
right as if she specifically demurred thereto, for answer to said Bill, 

1 .' She admits paragraph 1 insofar as it applies to complainant’s 
residence, and that she is also a resident of the District of Columbia. 
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2. Upon information and belief she denies the whole of paragraph 
2 , and calls for strict proof thereof, so far as it may be material to 
her interest. 

3. She admits paragraph 3 of the Bill insofar as it states that she 
is the owner of the south half of lot 7 in square 834, and that she 
acquired the same, some time in 1903; she also admits that it is con¬ 
tiguous to and adjoins the North half of said lot. 

4. She neither admits or denies the allegations contained in para¬ 
graph 4 , but calls for strict proof thereof so far as it may be material 
to her interest. 

5. She denies the whole of paragraph 5, or that complainant ever 
owned the North half of said lot, and calls for strict proof of the re¬ 
mainder of said paragraph. 

6 . The defendant is advised she is not required to make answer to 
the sixth paragraph, other than to say that in erecting the building 

now on the south part of the lot, she exercised only the rights 

6 guaranteed her by law; that said wall was built wholly at the 
expense of the defendant; and said plaintiff has not paid or 

offered to pay for any part of the cost of erecting same. 

• 7 and 8 . She denies the whole of paragraphs 7 and 8 , and states 
in further answer thereto, that she exercised the right to build the 
North wall of her residence in conformity with law and without in¬ 
jury or damage to any person. She further says that the plaintiff 
has no right to complain about the condition of said wall or any 
openings made therein. She denies that it is any damage to him or 
any other person, and further denies that the said plaintiff has any 
right in the land upon which the said w r all is erected or that the 
openings complained of interfere in any manner with any right or 
property right of the plaintiff. 

9. The defendant absolutely denies the whole of paragraph 9. 

• 10. For answer to the 10th paragraph of Bill, defendant states that 
she has a certain number of openings in the north w T a,ll of her house, 
but she denies that she maintains them without right or that they 
in any way interfere with the plaintiff’s property rights, or that they 
are any damage to him. She denies aforesaid that he has any inter¬ 
est in the land upon which the wall containing the said openings is 
erected, and further that he has any right to any relief against her 
or to any injunction requiring same to be abated. 

For further answer to the whole Bill, the defendant says that if 
the plaintiff has any interest whatever in the North half of the said 
lot 7, it is that as a tenant in common, owning an undivided half 
interest therein, and that he has no right of action against 

7 her; and under no condition could he have a right to do so 
except with the consent of his co-tenant. The defendant does 

not admit that the plaintiff has any right or title to the property 
namely, the north half of the lot referred to, and calls for strict proof 
thereof, insofar as it may be material to her interest. 

The defendant, therefore, denies that the plaintiff is entitled to 
the relief prayed in his Bill or any relief whatever against her, and 
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claims the same advantage by this answer, aforesaid, as if she had 
specifically demurred to the said bill for want of equity. 

Having fully answered, she prays to be dismissed with her reason¬ 
able cost. 

SUSIE H. BURSEY. 

LEO SIMMONS & SON, 

Att’y8 for Deft. 

I, Susie H. Bursey, being duly sworn, say that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof; that 
the matters and things therein stated, of my personal knowledge are 
true, and those stated upon information and belief, I believe to be 
true. 

SUSIE H. BURSEY. 

Subscribed and sworn to before me May 1st 1911, at Washing¬ 
ton D. C. 

[seal.] SAMUEL H. WALKER, 

Notary Public. 


3 Petition for Leave tQ Amend Bill. 

Filed September 20, 1911. 

* * * * * * * 

The Petition of Isaac S. Lyon respectfully represents: 

1. That from the defendant’s testimony filed Sept. 19th 1911 it 
appears that the defendant intends to set up in said testimony, a 
claim that her husband Isaac B. Bursey is a tenant in common with 
plaintiff* owning one half undivided of the north half of lot seven 
square eight hundred and thirty four, and that plaintiff has no 

standing to maintain this suit without joinder of said Isaac B 
Bursey. 

2 . Petitionei is advised and avers that even if said Bursey were a 
tenant in common with plaintiff, which plaintiff does not admit, the 
law of the case is not as thus contended for, but he is further advised 
that it is proper out of abundant caution for plaintiff by leave of the 
Court, to amend his Bill by making said Isaac B. Btirsey an addi¬ 
tional defendant, and by inserting in the original Bill by way of 
amendment appropriate additional averments, and he hereby tenders 
such an amendment which is made part hereof as Petitioner’s ex¬ 
hibit No. 1. 

Petitioner therefore prays: 

o u L A? . ma y * lave leave to amend his Bill as indicated 
u by said Exhibit. > 

2 . That he may have such further relief in the premises as 
may be necessary. * ^ 

JNO. RIDOUT, 

For Pl’jf. 


ISAAC S. LYON. 
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Subscribed and sworn to before me this 20th day of September 
1911, as to Isaac S. Lyon. 

J. R. YOUNG, Clerk,, 

By F. W. SMITH, Ass’t Clerk. 


Ex. No. 1 to Pl’tfs Pet. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 30079. 

Isaac S. Lyon 
vs. 

Susie H. Bursey, Isaac B. Bursey. 

The plaintiff by leave of the Court files this his amended Bill as 
follows: 

He adds as a defendant Isaac B. Bursey and avers that he is a 
resident of the District of Columbia, and is sued in his own right. 

He reiterates the averments of the original Bill. 

10 He adds the following averments to be designated as para¬ 

graph —. 

The said Isaac B. Bursey claims to be a tenant in common with 
plaintiff of an undivided one half interest in the north half of lot 
seven square 834, in the city of Washington, District of Columbia. 

The defendant Susie H. Bursey contends that because of such 
tenancy in common, and of the verbal acquiescence of said Isaac B. 
Bursey in the creation of the nuisance complained of in the original 
Bill, the plaintiff has no standing to maintain this suit, and plain¬ 
tiffs says that while he does not admit such tenancy in common or 
interest as is claimed by said Isaac B. Bursey and said Susie 
H. Bursey, yet plaintiff further says that even if said Isaac B. 
Bursey were a tenant in common with plaintiff and had by deed 
granted to said Susie H. Bursey the right to open the windows com¬ 
plained of, the existence of such tenancy and of such deed would 
not in anywise impair plaintiff’s-right to maintain this suit and that 
such a consent whether verbal or written would be and is void and 
of no effect as against this plaintiff. 

He reiterates the prayers of the Original Bill and adds the follow¬ 
ing additional prayer: 

That any consent or permission given by said Isaac B. Bursey to 
said Susie H. Bursey to open said windows may be decreed to be 
wholly inoperative and void as against plaintiff. 

To which end plaintiff prays for process of subpoena against said 
Susie H. Bursey and Isaac B. Bursey requiring them to appear and 
answer the exigency of this amended Bill but not under oath, answer 
under oath being hereby waived. 
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Order Denying Leave to Amend, &c. 
Filed September 22, 1911. 


Upon consideration of the petition of the plaintiff for leave to 
nmend after hearing counsel on both sides, it is this 22nd y 
September 1911 ordered: that said prayer of saKl ^tition be and t 
is hereby denied, without prejudice to ite renewal at the final hear¬ 
ing of the ease if Plaintiff shall then be so advised. 

g HARRY M. CLABAUGH, 

/IL/i /)/ 7/11 £>7/1 /> 0 


Motion to Consolidate. 

Filed January 22, 1912. 

******* 

Now comes the defendant, Susie H. Bursey, and moves the Court 
to postpone the hearing in this case and allow the case of Isaac B. 
BuWand the defendant, Susie H. Bursey his wife N °'. 30 ’' 3 * °j 
this Court to be consolidated herewith. The defendant in support 
of“Lid motion hereby refer, to and makes a part of same the bill of 
complaint in said equity cause No. 30, <31. ^ g IMM0N g t 

Attorney for Defendant. 


12 


Order Continuing Cause. 
Filed June 10, 1912. 


* -T- 

Upon consideration of the motion of the defendant in this case 
for consolidation, it is this 10th day of June, 1912, ordered that this 
cause be and the same is hereby continued and postponed until the 
case of Isaac B. Bursey and wife vs. Isaac S. Lyon and wife, No. 
30 731 is ready for trial, in order that said causes may be consoli¬ 
dated or heard together as the Court may at the time deem expo 

dient HARRY M. CLABAUGH, 

Chief Justice. 
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Bill for Partition. 

Filed January 3, 1912. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

#30731. 

Isaac B. Bursey and Susie H. Bursey, His Wife, 

vs. 

Isaac S. Lyon, and Addie T. Lyon, His Wife. 

The plaintiffs respectfully show unto the Court as follows: 

1 . That they are citizens of the United States and residents of 
the District of Columbia. 

13 2. That the defendants are citizens of the United States 
and residents of the District of Columba. 

The plaintiff, Isaac B. Bursey, sues in his own right and the plain¬ 
tiff, Susie H. Bursey, sues as the wife of Isaac B. Bursey and in her 
own right as hereinafter set forth. 

The defendant, Isaac S'. Lyon, is sued in his own right and the 
defendant, Addie T. Lyon, is sued as the wife of Isaac S. Lyon. 

3. That heretofore, to-wit, on the Ilth day of May 1903, the 
plaintiff, Susie H. Bursey, acquired title to the south half of Lot 
7 in square 834, situated in the city of Washington in the District 
of Columbia. That said Lot 7 has a frontage of 55 ft. on Fifth 
street, Northeast, by a depth of about 100 ft. That she, Susie H. 
Bursey, first took title to said south half by deed from Nellie M. 
Simmons, who claimed title under certain parties who purchased 
said lot from the Corporation of Washington under a sale for 
arrears of taxes in 1852: the deed from said Nellie M. Simmons 
bears date on the 11th day of May 1903, and is recorded among the 
land records of the District of Columbia, in Liber 2727, Folio 171. 
That she afterwards, on May 12, 1903, to strengthen her title, took 
a deed from one Victor Anderson claiming to own a recorded title 
to the said land and it is recorded in Liber 2727. Folio 172 of the 
land records of the District of Columbia. 

4. That thereafter, to-wit, the said Isaac B. Bursey purchased of 
Nellie M. Simmons the north half of said Lot 7 in Square 834 and 

took a deed therefrom on or about, to wit, the — day of - 

1903. That said deed was never placed of record and was lost. 

And on the — day of - 1911, the said Isaac B. Bur- 

14 sey secured a new deed from Nellie M. Simmons in lieu 
of the one that had been formerly executed and delivered 

to him. That said deed from Nellie M. Simmons to the said Isaac 
B. Bursey first referred to was duly signed and executed by the said 
Nellie M. Simmons in proper form and did properly describe the 
said land as being the north half of said lot — for all purposes did 
pass the title thereto to the said Isaac B. Bursey. 
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5 That some time in August, 1904, and after the said Isaac B. 
Burney had purchased of the said Nellie M. Simmons the north half 
of said lot, the plaintiff, Susie H. Bursey, undertook to erect a house 
upon her said half of the lot and she is now advised, and believes, 
tto same was placed, to wit about five inches north of tto center line 
of the said original Lot 7. That the said Isaac B. Bursey at that 
time supposed he owned the north half of said lot and in ereetang 
the house, as a building contractor for the plaintiff, Susie H Bursey, 
placed the north wall of same over the center line of said Lot 7 as 

sl£ r©sftid 

That windows were placed in said north wall and were intended 
to give light and ventilation in some of the rooms of the house 

so erected by the plaintiff, Susie H. Bursey. .. 

6 That some time in the year 1905 after said house was fully 
completed and erected and while said Isaac B. Bursey was in full 
possession of the north half of lot 7, the defendant, Isaac S. Lyon, 
brought action of ejectment against him for the possession thereof, 
claiming title thereto. That proceedings were had and said Isaac 

S Lyon was adjudged by the Supreme Court of the District 
15 of Columbia to be the owner of an undivided one-half in¬ 
terest in the north half of said Lot 7 and judgment was en¬ 
tered therefor against the plaintiff, Isaac B. Bursey, for the pos¬ 
session of the said undivided one-half interest. 

That thereafter further proceedings were had and the plaintiff, 
Isaac B. Bursey, was adjudged by the same Court to be the owner 
and entitled to possession of an undivided one-half interest in said 
north half of said lot and judgment was thereupon entered in his, 

the said Isaac B. Bursey’s, favor for same. 

That neither of said judgments have been reversed and now stand 
as final and conclusive upon the parties. The plaintiffs are there¬ 
fore informed and so aver, that by reason of the premises aforesaid, 
the said Isaac B. Bursey and the said Isaac S. Lyon became and 
are now tenants in common in the ownership of the said north half 
of Lot 7 and consequently the plaintiff, Isaac B. Bursey, is entitled 
to have a partition thereof. 

7 The plaintiff, Bursey, shows unto the Court that while said 
north half of said lot contains only, a frontage of 27y 2 ft., it is of 
ample width for the erection and construction of two houses and 
that the same can be equally divided between him and the said Isaac 

S. Lyon to hold in severalty. i . 

The plaintiffs are informed and so aver that inasmuch as the 

said Isaac B. Bursey has placed the wall of the plaintiff’s, Susie H. 
Bursey’s, house over the center line of said lot and because of the 
fact that he has put windows therein, which are of great advantage 
and interest to the plaintiff, Susie H. Bursey, as a tenant in com¬ 
mon, would not be permitted to require her, the plaintiff, 
16 Susie H. Bursey, to close up or alter said windows; and that 
inasmuch as the said Isaac B. Bursey is a part owner of said 
land and is a tenant in common with the said Isaac S. Lyon and 
because it would be just and proper so to do, that this Court will di¬ 
rect that the land adjoining said house or the south half of said 

2—2642a 
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north half of said Lot 7 be set off and allotted to the said Isaac B. 
Bursey, and the north half of said north half or the north 13 ft. 

9 in. be set off and allotted to the said Isaac S. Lyon, each to hold 
in severalty. 

8 . The plaintiffs are further advised that if the Court finds that 
said land cannot be made a subject of partition in kind or an actual 
equal division made thereof, that this Court exercising its equitable 
powers will cause said land to be appraised by a proper commission 
to find the true value thereof, and set off to the said Isaac S. Lyon 
on the north portion a frontage as will, in the Court’s judgment, be 
of sufficient width for one building, and allot the remainder thereof 
to the plaintiff, Isaac B. Bursey, in order that his land may be 
joining that of his wife, the said Susie H. Bursey, upon which the 
said wall with the windows therein has been erected. 

9 . The said plaintiff, Isaac B. Bursey, is further advised that if 
the said Isaac S. Lyon objects or refuses to accept a frontage that 
would be ample and sufficient for the erection of a building or resi¬ 
dence, that this Court has power to direct that a portion of the said 
land at the northernmost part of same, which would be ample for 
building purposes, be sold and the price fixed upon the land which 
said Isaac B. Bursey wishes to retain; and that the said Isaac S. 

Lyon be paid over his half of the proceeds and that the said 
17 Isaac B. Bursey shall be allowed to retain the land not sold, 
and adjoining the house of the plaintiff, Susie H. Bursey, 
and the remainder of the proceeds paid over to him, Isaac B. Bursey. 

The premises considered, the plaintiffs therefore pray as follows: 

a. That process of subpoena may issue to said defendants requir¬ 
ing them to appear to answer the exigencies of this bill, but not 
under oath, answer under oath herewith being expressly waived. 

b. That a partition of the land in kind may be had and the north 
half of the said lot may be equally divided between said Isaac B. 
Bursey and Isaac S. Lyon and the northernmost portion of same 
allotted to said Isaac S. Lyon and the southernmost to said Isaac B. 
Bursey. 

c. That if the Court finds that said land cannot be so divided, in 
equal porportions, that the north 17 ft. or as much less thereof as 
the Court may deem adequate for a building, may be set off and 
allotted to Isaac S. Lyon and that he may be required to pay to the 
plaintiff, Isaac B. Bursey, such sum as the Court may find just and 
proper for the difference between the amounts so allotted to him and 
what he would be entitled to if the land should be equally divided. 

d. That in the alternative, if the Court should find that said land 
cannot otherwise be divided, it will award and set off to Isaac B. 
Bursey to hold in severalty, at least, 10 ft 9 in. of the south portion 
of the said north half of said lot, and that the same may be ap¬ 
praised by a commission to be appointed by this Court and the value 

of same ascertained and the plaintiff, Isaac B. Bursey, be per- 
18 mitted to pay into the Court the amount so awarded and 
ascertained and that thereupon the said north portion or 17 
ft. of said lot may be sold and that the proceeds less the costs and 
expenses incident thereof together with the amount proffered by 
the said Isaac B. Bursey for the said 10 ft. 9 in., be paid into the 
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Court and that thereafter equally divided between the said Isaac B. 

Bursey and the said Isaac S. Lyon. ,. , , 

e That if the Court finds it best so to do, that it will direct that 

the north 17 ft. of said part of lot, or such part thereof as may be 
advisable to sell as one building lot, be sold, and that said Isaac B 
Bursev be permitted to retain the remainder or the south 10 It. » 
in on payment of an amount equal to that which the said north 
portion may sell for, and that thereupon the net proceeds may be 

equally divided between said Bursey and Lyon. 

/. That the plaintiffs may have such other and further relief as 

the nature of their case may require. R BURSEY. 

SUSIE H. BURSEY. 

District of Columbia: 

Personally appeared Isaac B. Bursey and Susie H. Bursey being 
duly sworn say that they have read the foregoing Bill of Complaint, 
by them subscribed, and know the contents thereof and that the 
allegations therein contained are to their personal knowledge true 
and those stated upon information and belief, they believe to be 

true- ISAAC B. BURSEY. 

SUSIE H. BURSEY. 

19 Subscribed and sworn to before me in the City of Wash¬ 
ington, D. C., November 18th, 1911. ' _____ 

r B wl l ’ SAMUEL H. WALKER, 

L8B ^* J Notary Public. 

Demurrer. 

Filed January 12, 1912. 

******* 

The defendant Addie T. Lyon says that the bill in this cause is 
bad in substance. J0HN RID0U T, 

Attorney for Defendant. 

Note., 

Among the matters of law to be argued on this demurrer are: 

1. That upon the face of the bill herein it appears there is a fatal 
misjoinder of plaintiffs. 

2. That this defendant is neither a necessary nor a proper party 
to said bill. 

Mr. Leo Simmons, Attorney for Plaintiffs: 

Please take notice that the above demurrer will be set for hearing 
on Friday, January 19, 1912. 

JNO. RIDOUT, 

Attorney for Defendant. 
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20 Separate Answer of Isaxw S. Lyon. 

Filed January 12, 1912. 

******* 

1, 2. He admits as true the statements on paragraphs 1, and 2, 
of said bill, the same pertaining to relation, residence and citizen¬ 
ship of parties. . 

3. He admits that Susie H. Bursey acquired title to the south half 
of lot 7, square 834, in the manner and at the time stated, but denies 
that she acquired any title at all thereto-from Nellie M. Simmons, as 
alleged, whose only claim of title to any portion of said lot, accord¬ 
ing to complainant’s bill, came through purchasers at a Corporation 
Tax Sale in 1852,—which Tax Sale, and all subsequent deeds there¬ 
under. this defendant avers were void and conveyed no title whatr 
ever; and as plaintiffs have set out in their hill that this Corporation 
Tax Deed of 1852 is the first source of Nellie M. Simmons’ title to 
the whole lot 7, square 834, (the north half as well as the south 
half) this defendant calls for full proof of the intermediate convey¬ 
ances between this corporation tax deed and her alleged conveyance 
to Isaac B Bursey. 

4. As to the statements in paragraph 4 of complainant’s bill, this 
defendant denies that Isaac B. Bursey ever purchased of Nellie M. 
Simmons the north half of said lot 7, or has any valid title or in¬ 
terest in or to the same, through a lost and unrecorded deed executed 
in 1904, by one Nellie M. Simmons to him as alleged, and demands 

strict proof of same; but avers that if such deed passed as 
21 alleged, it conveyed to Isaac B. Bursey at best, only such title 
as Nellie M. Simmons acquired through the various convey¬ 
ances which had their origin in the Corporation Tax Deed of 1852, 
as first source of title; and this defendant avers that the said Cor¬ 
poration Tax Deed of 1852, as first source of title, as well as the 
subsequent conveyances thereunder, were utterly void and did not 
vast in Nellie M. Simmons any right, title, or interest in said north 
half of lot 7, and that she did not have, and hence could not, and 
did not convey anv right, title, or interest in said north half of lot 7, 
to Isaac B. Bursey in 1903, and that he never acquired any title 
from her through said deed as alleged, and that Isaac B. Bursey not 
having acquired the record title to said north half of lot 7, as did 
his wife Susie H. Bursey, to the south half, has not now and never 
had any title whatever, legal or equitable, to said north half of lot 
7 , as against this defendant’s superior record title, and is not and 
never was a tenant in common with this defendant as to said north 
half lot 7, and is not entitled to a partition thereof as prayed in said 

bill. , . , 

This defendant further savs that in 1893 the record title to one 
undivided half of the entire lot 7, square 834, became vested in him 
by purchase in 1889. and 1893, from two of the four heirs of Wil¬ 
liam S. Walker who in 1844, and prior thereto was the owner of the 
entire lot 7, and died intestate leaving four heirs, and that in April, 
1903, this defendant became the owner in fee simple of the specific 
north half of said lot 7, through deeds of partition, and has been 
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such owner since that date, and is now the sole and absolute owner 
thereof. 

That the record title upon which this defendant relies to 
22 establish an indefeasible title in himself to all of this specific 
north half of said lot 7, is derived from the following sources 
and conveyances of record. 

In the division between the original proprietors and the Commis¬ 
sioners appointed for the United States, lot 7, in square 834, was 
allotted to William Prout, Sept. 29, 1796. 

On death of William Prout, lot 7, square 834 was upon partition 
of William Prout’s estate, assigned to William Prout, his son. 

William Prout 
to 

Nathaniel Brady. 

Deed dated Dec. 6, 1838. 

Recorded May 13, 1839. 

Liber W. B. 74, folio 181. 

This deed conveys in fee lot 7, square 834. 

Nathaniel Brady 
to 

William S. Walker. 


Deed dated May 30, 1839. 

Recorded May 31, 1839. 

Liber W. B. 74, folio 360. 

This deed conveys in fee lot 7, square 834. 

William S. Walker died intestate, his heirs in 1888, being William 
R. Walker; Mary E. Walker; Thomas D. Walker; and Almea V. 
Davis. 

William R. Walker died intestate in 1891, leaving a widow Eliza 
Walker, and his only heirs at law his children Lizzie Walker, Olive 
Walker, and Jennie Smith. Said Mary E. Walker died unmarried 
and intestate January 6, 1893, leaving as her only heirs at 
23 law Almea V. Davis, a sister; Thomas D. Walker, a brother; 

and said Lizzie Walker, Olive Walker, and Jennie Smith who 
were her nieces. 

William R. Walker et ux., Eliza, 

to 

James B. Davis. 

• 

Deed dated May 18, 1888. 

Recorded June 21, 1888. 

Liber 1322, folio 346. 

By this deed the grantor conveys all of his interest of said lot 7, 
as “one of the children and heirs at law of William S. Walker, de¬ 
ceased. 
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Almea V. Davis et vir, James B.; James B. Davis et ux., Almea V., 

to 

Bartow L. Walker and John H. Walter. 

Deed dated June 15, 1888. 

Recorded June 21, 1888. 

Liber 1322, folio 347. 

, This deed conveys the interest of James B. Davis acquired by the 
preceding deed, and the interest of Almea V. Davis as one of the 
children and heirs at law of William S. Walker, deceased. 

Thomas D. Walker et ux. 

to 

Isaac S. Lyon. 

Deed dated June 17, 1889. 

Recorded June 27, 1889. 

Liber 1406, folio 209. 

This deed conveys in fee an undivided fourth part of lot 7, 
square —. 

24 John H. Walter 

to 

Bartow L. Walker. 

i . 

Quit-claim dated May 10, 1890. 

Recorded May 17, 1890. 

Liber 1494, folio 134. 

This is a quit-claim deed and conveys all of said lot 7. 

Eliza Walker, widow; Lizzie Walker, unmarried; Olive Walker, 
unmarried, and Jennie Smith, respectively widow and only chil¬ 
dren and heirs at law of William R. Walker, deceased, brother of 
Mary E. Walker, also deceased, and Dolan Smith, Husband of 
Jennie Smith, 

to 

Almea V. Davis. 

Deed dated Feb’y 13, 1893. 

Recorded March 14, 1893. 

Liber 1792, folio 262. 

This deed recites that Mary E. Walker was adjudged a lunatic in 
Equity Cause 14227, Supreme Court of the District of Columbia; 
that she died January 6, 1893, at Washington, D. C. seized and pos¬ 
sessed of an undivided one-fourth part of original lot 7, in square 
834, city of Washington, District of Columbia, as one of the chil¬ 
dren of William S. Walker, deceased, leaving surviving her as her 
only heirs at law Almea V. Davis a sister; Thomas D. Walker a 
brother; and Eliza Walker, Lizzie Walker, Olive Walker, and Jennie 
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Smith, respectively widow and only children of William R. Walker, 
another brother, deceased, and conveys the undivided interest in 
said lot in fee. 

25 . Almea V. Davis, widow, and Thomas D. Walker, unmarried, 

to 

Isaac S. Lyon. 

Deed dated February 14, 1893. 

Recorded March 21, 1893. 

Liber 1776, folio 485. 

Contains the same recitals as to Mary E. Walker as are contained 
in the preceding deed, and purports to convey all the right, title and 
interest of the grantors in and to original lot 7, square 834, Wash¬ 
ington, District of Columbia. 


Bartow L. Walker 
to 

Paul J. Brandt. 

Deed dated November 1, 1894. 

Recorded December 11, 1894. 

Liber 1967, folio 344. 

This deed conveys “All the right, title and interest of the grantor 
of, in, and to, all the real estate in the District of Columbia.” 


Paul J. Brandt, unmarried, 

to 

Bartow L. Walker, trustee. 

Trust, dated November 1, 1894. 

Recorded December 11, 1894. 

Liber 1967, folio 346. 

This deed conveys (same as next above) all the right, title, and 
interest of the grantor of, in, and to, all the real estate situate in the 
District of Columbia as security for a certain indebtedness set out. 

Certified copy of charter of Virginia Alabama Co. The Virginia 
Alabama Co.,—a Virginia Corporation, incorporated prior to De¬ 
cember 29, 1894, and authorized to acquire, hold, sell and convey 
real estate in the District of Columbia. 
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26 Paul J. Brandt 

t° 

Virginia Alabama Co. 

Deed dated December 29, 1894. 

Recorded December 29, 1894. 

Liber 1984, folio 25. 

This deed (as before) conveys “all the right, title, and interest of 
the Grantor of, in, and to, all the real estate in the District ol 

Columbia. 

Bartow L. Walker, trustee, 

to 

Virginia Alabama Company. 

Deed dated December 29, 1894. 

Recorded December 29, 1894. 

Liber 1984, folio 27. 

This deed recites trust of November 1, 1894, (above) and conveys 
all the property described in said trust of November 1, 1894, “fully 
released and discharged from the effect and operation of said deed 
of trust, the party secured thereby having been fully paid/’ 

Virginia Alabama Co., a corporation, 

to 

Michael J. Colbert, Leo Simmons, and John Ridout, trustees. 

Deed in trust, dated June 6, 1896. 

Recorded July 17, 1896. 

Liber 2124, folio 378. 

This deed in trust dated after above decree, conveys among other 
lots an undivided moiety of original lot 7, square 834, with full 
power to make partition with the owner of the other moiety—this 
apart from any authority from the court. 

27 Michael J. Colbert, Leo Simmons, and John Ridout, trustees, 

to 

Isaac S. Lyon. 

Deed dated March 10, 1903. 

Recorded April 10, 1903. 

Liber 2718, folio 485. 

This is a deed from the grantors named as trustees in a decree in 
Equity Cause 16513, and under deed from the Virginia Alabama 
Co recorded in Liber 2124, folio 378, to the north half of said lot 7, 
square 834, apart from any authority, direction, or decree of the 
court_the deed reciting “The object of this deed being to make an 
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equal division and partition with the said Lyon of the said lot 7, in 
the square 834, by the mutual exchange of deeds, so that the trustees 
in said Equity Cause and said Lyon, may hold in severalty. 

Isaac S. Lyon et ux., Addie T., 
to 

Michael J. Colbert, John Ridout, and Leo Simmons. 

Deed dated March 10, 1903. 

Recorded April 10, 1903. 

Liber 2718, folio 483. 

This deed conveys south half of lot 7, square 834, with object to 
partition and divide as expressed in deed next preceding. 

This defendant further says that during Nellie M. Simmons pre¬ 
tended ownership of said north half lot 7, it was never assessed m 
her name, and neither she nor her immediate predecessor in said tax 

title ever paid a tax upon it. . 

28 5. Answering paragraph five, this defendant admits that 

about August 1904, after defendant Susie H. Bursey had 
acquired the tax title from Nellie M. Simmons, and the record title 
from Victor Anderson to the south half of lot 7, she erected a house 
thereon, and in doing so, this defendant says she placed the north 
wall of the same some six inches beyond the part she owned, and 
over the dividing line between her property and the adjoining prop¬ 
erty which she did not own, but which was then owned by this de¬ 
fendant, (north one-half said lot 7,) and placed in said wall eleven 
windows and a large door opening, besides porch projections beyond 
the dividing line,—all overlooking this defendant’s property, (north 
half of said lot 7,)—this without being the owner of a single square 
inch of said north half of said lot 7, and without the leave, or con¬ 
sent or knowledge of this defendant, owner, and without official 
permit so to do, and in direct violation of the building regulations 
upon the subject; and that Isaac B. Bursey her husband, who 
was a builder and contractor by trade, assisted in this work, on be¬ 
half of his wife, and both well knew at the time that Isaac B. Bursey 
had no title whatever to the north half of the said lot 7, and that 
the placing of these windows in the party wall was wrongful and un¬ 
lawful, and a damage to this defendant’s property rights in the 

north half of the said lot 7. ., T 

That in an ejectment suit between this defendant and said Isaac 

B Bursey, No. 48112, at Law, this defendant recovered upon said 
title against said Bursey, and this defendant says that his title to said 
lot has by virtue of said Judgment become res judicata against 

said Isaac B. Bursey. ., ^ . _ _ 

29 Defendant further says that the said Susie H. Bursey is 

not a necessary nor a proper party plaintiff in this cause. 
Even if said averments in said bill as to said Isaac B. Bursey’s title 
were true, which defendant denies, said Susie H. Bursey could not 
properly be joined as plaintiff, and that the aforesaid misjoinder is 
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of itself fatal to plaintiffs’ case, and defendant claims the same bene¬ 
fit of this objection, as if raised by demurrer. 

6 . This defendant denies the allegation of said paragraph 6 as 
made; he says that it is true that he has recovered judgment for 
possession against said Isaac B. Bursey in the ejectment suit above 
referred to, but he denies that said Isaac B. Bursey has ever recov¬ 
ered any judgment against this defendant for any part of, or inter¬ 
est in said north half lot 7. 

This defendant further answering submits that through the utter 
absence of title, legal or equitable therein, Isaac B. Bursey is not a 
tenant in common with this defendant as to any part of the north 
half of said lot 7, and hence is not entitled to maintain a suit against 

this defendant for a partition of the same. 

7 8 9. Further answering, this defendant denies that said north 
half lot 7, is susceptible of partition in the manner recommended by 
plaintiff, and says that any of said proposed partitions would if en¬ 
forced be partial, unfair, and prejudicial to this defendant. That 
the entire scheme of partition as prayed, is to save and protect 
30 windows unlawfully placed in the said party wall, and to 
acquire the part of the adjoining lot nearest thereto, and that 
if said windows are allowed to remain they will overlook from the 
great height of some of them, the part of the lot farthest from them, 

well as the part of the lot nearest to them, and thus will constitute 
a continuing damage to all parts of the north half of said lot 7. 

And this defendant further says that he is the sole owner of said 
north half of lot 7, and that the plaintiffs have no right to partition 

or anv other relief respecting said real estate. 

And now having fully answered, this defendant prays to be hence 
dismissed with his reasonable costs in this behalf incurred. 

ISAAC S. LYON, Defendant. 

JNO. RIDOUT, 

Atfy for said Defendant. 

Order Overruling Demurrer, See. 


Filed February 16, 1918. 

* * * * 


Upon consideration of the demurrer of the defendant Addie T. 
Lyon it is this 16" day of February 1912 ordered that said demurrer 
be and the same is hereby overruled; said defendant shall have ten 

davs to make answer to the bill as she may be advised. 

J WRIGHT. 


31 Separate Answer of Addie T. Lyon. 

Filed February 19, 1912. 

* * * * * * * 

The defendant Addie T. Lyon for separate answer to the bill filed 

in this cause against her and Isaac S. Lyon, says: 

1. I adopt as my own answer, the answer of my co-defendant Isaac 
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S. Lyon, as fully as if the same were set out herein in full, and pray 
that the same in every part may be taken as part of this my answer 

to said bill. • * . , , , - 

2 . I say further that the bill cannot be maintained, not only lor 
the reasons stated in said answer, but for the further reason that there 
is a fatal misjoinder of plaintiffs, the said Susie H. Bursey having. 
no such interest in the subject matter of the suit as entitles her to 
be a plaintiff with her husband Isaac B. Bursey, and that her 
alleged interests are so dissimilar to his, as that her joinder with 
him as plaintiff is impossible under the rules of equity pleading. 

3. Answering further, I say that I myself am neither a necessary 
nor a proper party defendant, because no relief is sought against 
me, and because plaintiffs are not entitled to any relief against 
me, and I claim the same benefit of these questions of law as if 
raised by demurrer. 

And now having fully answered, I pray to be hence dismissed 

with mv reasonable* costs in this behalf incurred. 

ADDIE T. LYON. 


32 Opinion of Cowrt. 

Piled December 24, 1912 

In the Supreme Court of the District of Columbia. 

No. 30079. Equity. 

Isaac S. Lyon, Complainant, 

v. u • 

Susie H. Bursey, Defendant. 

No. 30731. Equity. 

Isaac B. Bursey and Susie H. Bursey, Complainants. 

v. 

Isaac S. Lyon and Addie T. Lyon, Defendants. 

The bill in this first case, No. 30079, was filed March 31, 1911, 
and the complainant avers therein that on April 10, 1903, he became 
the owner of the north half of original lot seven in square 834, in 
Washington City, and that on May 12, 1903, the defendant became 
the owner of the south half of said lot. That the entire lot, when 
said parties became owners respectively, was unoccupied and unim¬ 
proved. 

That in July, 1904, the defendant entered upon the plaintiff’s lot, 
and erected on the southern part thereof a party-wall, claiming the 
right to do so under the provisions of the building regulations of 
this District, then in force. That by said regulations and authority 
of law, the defendant was authorized to use a strip of the 
33 complainant’s said lot, not exceeding six and one-half inches 
in breadth, for the foundation and building of a party or 
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solid wall, unbroken t>y windows, or openings, and for no other 

purpose. , » , >,i 

That the defendant, without leave or license, or a vestige of title 

or interest in the adjoining property, and contrary to law, has 
built, and now maintains, a wall with windows and openings over¬ 
looking the said lot of the complainant, the same being the north 
wall of a four-story and basement brick apartment house. That 
said windows constitute an annoyance, and are a nuisance to the 
plaintiff, and that damages at law will not be an adequate reparation 
for the continuance of said nuisance; and the said openings render 
the said party-wall weak and insufficient for the plaintiff to use 
as such; and he prays for a mandatory injunction, to prevent the 
continuance of the said nuisance, and to require the defendant to 
build up with brick and mortar the said openings; and for general 

rel On May 5, 1911, the defendant filed her answer, in which she 
denies that the complainant owns the north half of said lot; and 
she avers that she exercised the right to build the north wall of 
her residence in conformity with law, and without injury or damage 
to any person; and denik that the plaintiff is damaged thereby; 
and she avers that if the plaintiff has any interest whatever in the 
north half of said lot seven, it is only as tenant in common of an 
undivided half interest therein; and that he had no right of action 
against her, without the consent of his co-tenant. . 

On September 20, 1911, the complainant filed a petition for leave 
to amend his bill, and to make Isaac B. Bursey, husband of the 
defendant, a party defendant. This petition was denied by 

34 the court on September 22, 1911. . 

On .Tanuarv 3, 1912, Isaac B. Bursey, and Susie H. Bursey, 

his wife, filed their bill against Isaac S’. Lyon, and Addie T. Lyon, 
his wife, being No. 30731 Equity, wherein they aver that the plain¬ 
tiff Isaac B. Bursey, purchased of Nellie M. Simmons the north half 
of kid lot seven, square 834, on or about 1903. That the deed was 
never placed on record, and in 1911, he secured another deed from 
said Nellie M. Simmons. That the first deed, which was not recorded, 
properly described the said land as the north half of said lot, and 
for all purposes did pass the title thereto, to said Isaac B. Biirse>. 

That in 1904, the plaintiff, Susie EI. Bursey, the owner of the south 
half of said lot seven, undertook to erect a house on her half of said 
lot, and that at that time her husband, said Isaac B Bursey, sup¬ 
posing himself to be the owner of the north half of said lot, and 
acting as building contractor for bis wife, placed the north wall 
of the said house over the center line of said lot seven about five 
inches, and placed window’s in the north wall, to give light and 
ventilation in some of the rooms of the house so erected. 

That in 1905, after the house w T as erected, and while said Isaac 
B. Bursev was in full possession of the north half of said lot seven, 
the defendant, Isaac S. Lyon, brought an action of ejectment against 
him, for the possession of said north half of said lot, said Lyon 

claiming title thereto. . . . 

That by judgments of this court in certain law suits therein 
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referred to, it was decided that Isaac R. Bursey had an undivided 
one-half interest in said north half of said lot, and Isaac S. 
35 Lyon had an undivided one-half interest in the same; and that 
by reason thereof, said complainant and said defendant are 
now tenants in common, in the ownership of said north half of said 
lot; and complainant is entitled to partition thereof. That 9aid 
north half of said lot contains a frontage of 27 Mj fe^t, and is of 
ample width for the erection and construction of two houses, and 
is capable of partition. 

That in as much as the said complainant, Isaac B. Burney, has 
placed said house over the center line of said lot, and put windows 
in the wall thereof, which are of great advantage and interest to the 
complainant, Susie H. Bursey, they suggest that the south half of 
said north half be allotted to said Isaac B. Bursey, and the north 
half to said Isaac S. Lyon, to hold in severalty. 

They further suggest, that if it shall be determined that said land 
is not capable of equal division, that the court will set off to the 
said Isaac S. Lyon the north portion of said property, giving him 
sufficient frontage to equal in value one-half of the said lot, and to 
allot the remaining portion to the complainant, Isaac B. Bursey, 
so that he may have the land adjoining that of his wife, and said 
party-wall; or if the said Isaac S. Lyon declines to accept in kind 
the northern part of said land, that the court may require enough 
of the said lot to be sold to equal in value one-half thereof, and pay 
the money to the said Isaac S. Lyon, and allow the complainant, 
Isaac B. Bursey, to retain his one-half interest in severalty on the 
south side of said land adjoining his wife’s property. 

The bill then prays for partition in kind, and that said Lyon 
be allotted the northernmost part, and said Bursey the south- 
36 ernmost part; or that a portion may be sold, and that a part 
equal to the amount sold be allotted to be retained by the 
complainant, Isaac B. Bursey, on the south side of said land. 

To this bill, an answer was filed, wherein it is admitted that said 
Susie H. Bursey acquired title to the south half of said lot seven, 
as stated in the bill; but denies that she acquired the title from Nellie 
M. Simmons; and the answer denies that Isaac B. Bursey ever pur¬ 
chased of Nellie M. Simmons the north half of said lot seven, or that 
he has any valid title thereto. 

The answer then undertakes to set out in detail the chain of title 
through which the defendant, Isaac S. Lyon, claims to own the whole 
of the said north half of said lot. It is stated in the answer that 
an ejectment suit, No. 48,112 At Law, in this court was prosecuted 
by the said defendant, Lyon, and that he secured a judgment for the 
possession of said north half of said lot. 

He denies that said Isaac B. Bursey has ever recovered any judg¬ 
ment against him for any part of or interest in said north half of 
said lot ; and denies that said Isaac B. Bursey is a tenant in common 
with him; and he denies that said north half of said lot is suscepti¬ 
ble of partition in the manner recommended by plaintiff; and he 
avers that he is the sole owner of the said north half of said lot. 
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These two cases were ordered to l>e heard together, or consolidated 
as one cause. 

The court holds that the depositions and exhibits hied in these 
two cases, establish the fact that the complainant in the first 
37 case, Isaac S. Lyon, has only an undivided one-half interest 
in the north half of said lot seven. That his claim to owner¬ 
ship of the whole of the said half of said lot was determined 
against him by the judgments ol this court at law; and therefore 
that question cannot be again litigated in this case, as the judg¬ 
ments at law are res judicata. . 

Having an undivided half interest with the complainant in the 
second case, Isaac B. Bursey, he claims that he has a right to 
maintain a bill in the first case, against Susie H. Bursey, and to have 
a mandatory injunction against her, requiring her to close the win¬ 
dows in the party-wall described notwithstanding his co-tenant does 
not join him in the suit, and is opposed to such action. 

Tenants in common are each entitled to possession and control 
of the property, and if a personal action is brought to recover dam¬ 
ages for injury to the property so held, the co-tenants must join in 
bringing such action. It is urged in this case, that the complain¬ 
ant, Isaac S. Lyon, cannot maintain his suit for an injunction, and 
the abatement of the alleged nuisance, without joining with him his 
co-tenant, Isaac B. Bursey; and that, therefore, he should have no 
right to maintain said suit. 

I am disposed to think that the court may .entertain the bill filed 
by Isaac S. Lyon, notwithstanding his co-tenant is not made a party, 
either plaintiff or defendant. 

In an action to recover possession, a plaintiff may recover an undi¬ 
vided portion of an estate; and said Lyon, having an undivided one- 
half interest in this property, ought to have a right in a court of 
equity to prevent that interest being depreciated by a contin- 
38 uing nuisance, whether his co-tenant felt himself aggrieved 
thereby, or not. If the alleged nuisance depreciates the value 
of the undivided half interest that the complainant has, it seems to 
me that he has a right to ask for an injunction, or such other remedy 
as may be proper, to protect his property. 

I find, however, that in this case, when the party-wall was built, 
and the windows left therein, his co-tenant, Isaac B. Bursey, sup¬ 
posed himself entitled to the w r hole of the north half of said lot seven, 
and that his action in that respect, in connection with the building 
of the house for his wife, on the south half of said lot seven, was in 
good faith.. 

The litigations that ensued at law having determined the respect¬ 
ive interests of said Lyon and said Bursey, and that they must be 
held to own the said north half of said lot as tenants in common, 
there is no obstacle apparent to prevent a decree for partition. 

The property being vacant, there can be no question but what 
the same is capable of partition in kind. In such partition, Isaac 
S. Lyon ought to be entitled to have enough of the said lot to equal 
in value one-half thereof, if the said windows had not been placed 
in the said wall; and the remaining portion thereof should be given 
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to said Isaac B. Bursey, who permitted said openings to be made. 

By such partition of the lot, Lyon will receive all that he can ask 
in equity, and the two cases having been heard together, the decree 
should be, that commissioners be appointed to make the partition, 
first valuing the land to be partitioned as though the windows and 
openings in the said party-wall were solidly Unit up, and than 
valuing it in its present condition with the openings in said 
39 wall, and allotting to said Lyon, on the north side ol said 
lot, a sufficient amount of said land, at its present value with 
the windows as they now are, to equal one-half of such first valua¬ 
tion with the said windows closed up, and allotting to said Bursey 
the remaining portion on the south side of said half lot, and that 
on the report of the commissioners making such allotments, the 
parties each convey to the other their undivided interest in the 
respective allotments; or, that the court, in approving such report, 
shall decree that each shall hold his allotment in severalty. 

A partition made in this manner will give to Mr. Lyon the full 
benefit of his undivided interest in said lot, as it would have been 
had said Bursey not caused or permitted his wife to have placed 
in the said partv-wall the said openings; and no further benefit 
could be gained by him, if the court should entertain his bill, and 
issue a mandatory injunction, and require the windows and open¬ 
ings to be closed, "before such partition was made. It will also allow 
said Isaac B. Bursey to permit his wife to maintain her said win¬ 
dows, without the cost and inconvenience of closing up the same, 
and making other changes to her rooms that would be required by 

such closing. job BARNARD, Justice. 


Decree Consolidating Carnes, See. 

Filed January 24, 1913. 

* * * * * ♦ * 

These causes coming on to be heard upon the proceedings 
40 and proofs herein, and being argued by counsel, and duly 
considered, it is this 24th day of January, 1913, adjudged, 
ordered and decreed: 

1. Tffat these causes be and they are hereby for the purposes ot 
this decree and future proceedings, heard together, under the title 
and number of said cause No 30731, Equity. 

2. That the relief prayed for in cause No. 30079, Equity herein, 

is hereby denied. ' 

3. That the windows complained of in said cause No. 30079, 

Equity, were unlawfully placed in the party wall described therein, 
but the partition of the north half of said lot 7, square 834 herein 
directed, is decreed to be in full .satisfaction for any damage to 
defendant, Lyon, resulting therefrom. 

5. That the real estate described in the bill in cause 30731, to wit, 
the north half of lot 7, in square 834, in the city of Washington, 
D. C. be divided in kind, as herein provided, between Isaac S. Lyon 
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and Isaac B. Bursey, who are hereby for such purpose, decreed to 
own the said real estate as tenants in common. 

6. That a commission in the usual form, issue to Joseph 1. W eller, 
Louis T. Shoemaker, and Alan O. Clepiiane, authorizing them to 
make partition of said real estate between said Isaac S. .Lyon and 
said Isaac B. Bursey, they to take the usual oath of office to im¬ 
partially perform their duties. 

7. That before making such partition, said Commissioners or the 
majority of them, shall first ascertain the value of the said real 
estate per foot, upon the basis of the north wall of the apartment 

house and stable in rear, and connecting wall, located imme- 

41 diately south of, and adjoining the real estate herein de¬ 
creed to be divided, being solidly built up, with no windows 

or openings therein; and they shall next ascertain the value of said 
real estate per foot upon the basis of the windows and openings in 
the said north wall of said apartment house and stable in rear, and 
connecting wall, being as they now are. And in making such par¬ 
tition, the Commissioners shall allot to said Isaac S. Lyon on the 
north side of said lot, a sufficient amount of said land at the valuar 
tion made with the windows and openings as they now are, to equal 
one half of the total valuation made on the basis of the windows 
and openings closed up. And the Commissioners shall allot to said 
Isaac B. Bursey the remaining portion on the south side of said lot. 

8. With all convenient speed the said Commissioners shall make 
and return into court their allotment in the premises, which shall 
be subject to exception according to the practice of the court in cases 
of specific partition; and upon entry of final decree herein confirm¬ 
ing such partition, each party shall convey to the other, and deliver 
possession thereof, his undivided interest in the respective allot¬ 
ments ; or the court, in approving such report, shall decree that each 
shall hold his allotment in severalty. 

9. That an account shall be taken of all taxes both general and 
special, paid upon this north half lot 7, square 834, including also 
such sums as may have been expended to redeem said property from 
tax liens, tax sales, and tax deeds, and protect the same from forfeit¬ 
ure thereby, and each party shall pay one half of all taxes now due 

and unpaid upon said north half lot 7, to date of the partition 

42 thereof; and this cause is referred to the auditor to state such 
account between said tenants in common. 

11. Each party shall pay his own costs, and there shall be no 
recovery of costs by one against the other. 

By the Court. 

1 JOB BARNARD, Justice. 

Motion to Vacate Decree of January 24 th, 1913. 

Filed January 30, 1913. 

* * * * * * * 

Now comes Isaac B. Bursey, plaintiff in Equity Cause No. 30731, 
and moves the Court to vacate and set aside the decree passed in 
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this cause on the 24th day of January, 1913, for the following rea¬ 
sons: 

1. .Because said decree was passed without the plaintiff 's attorney 

having an opportunity to examine same and its terms are a surprise 
to him, inasmuch as it undertakes to pass upon matters that were 
not raised by the pleadings, not in issue and not reierred to in the 
argument. , 

2. Because said decree is bad in form and erroneous in that it 
undertakes to make a finding of fact which is contrary to the Court's 
opinion and to the rules of practice of this Court. 

3. Upon the further grounds that said decree is erroneous because 
it unjustly deprives the plaintiff of his right to cost (largely created 

by the defendant Lyon’s action) notwithstanding the fact that 
43 he, the plaintiff, was successful, which is contrary to the 
statute. 

4. Because said decree is further erroneous and bad in form be¬ 
cause the object of same is solely for the purpose of appointing com¬ 
missioners to make partition, and matters and things have been in¬ 
corporated in it which tend to mislead the commissioners and pre¬ 
vent them from reaching a proper conclusion. 

5. Said decree is erroneous because there is no issue raised in the 
pleadings that will warrant the case being referred to the auditor 
and because such proceedings would cause unnecessary and addi- 
tional expense and the same could not warrant any allowance to the 
defendant for taxes paid. 

LEO SIMMONS, 

Atfy for Pl’t’f. 


Order Overruling Motion to Vacate Decree. 
Filed February 7, 1913. 


These causes coming on to be heard upon the motion of Isaac 
fJS!?? to . vacate the decree passed in these causes on January 
24 1913 having been argued by Counsel and considered it is this 
/th day of February 1913 ordered that said motion be and it is 
hereby overruled. 

By the Court: 

JOB BARNARD, Justice. 


44 Order for Appeal by Isaac S. Lyon: ~ ; 

Filed February 14, 1913. 

******* 

hi?mi! erk T 0f said Court will enter an appeal from Decree of Jan. 
24 1913 by Isaac S. Lyon. 

RIDOUT, 

Attorney for Isaac S. Lyon . 


4—2642a 
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Order for Appeal by Addie T. Lyon. 

Filed February 14, 1913. 

* * *«• * * * * 

The Clerk of said Court will enter an appeal by Addie T. Lyon 

from the decree passed herein Jan. 24 1913. _ TTrp 

lilDUU 1, 

Attorney for Addie T. Lyon. 
Memoranda. 

February 14, 1913.—Appeal bonds approved and tiled. 

March 21 1913.—Time to submit and settle digest ot testimony 
extended from day to day, to and including December 15 1913 

Time to file transcript of record extended from da> to daj 

45 to and including January 15, 1914. 

December 8, 1913.—Transcript of Testimony approved 

and filed. 


Assignments of Error on Appeal of I sane S. Lyon. 

Filed December 26, 1913. 

The Trial Court erred as follows: 

30079. Equity. 

1. In ordering the two causes Nos. 30079 and 30731, Equity, 
differing in parties and interests, to be consolidated. 

2 In denyfng to plaintiff in No. 30079, Equity, the relief prayed 
for" viz a mandatory injunction against the continuance of t e 
windows in the party wall of defendant, who has no title or interest 

in 3 ^n d pennittin^he^ e continuance of the windows in the party 
wall after adjudging that they were unlawfully placed therein, and 
after holding in its opinion that they constituted a continued 
nuiLicl to plaintiff’s interest in the adjacent property 

4 In undertaking to adjust the damage to plaintiff Lyon caused 
bv these unlawful windows, by decreeing an arbitrarvand 

ki? partition of the adjacent lot between him and defendants 
1Ca husband Isaac B. Bursey, by awarding to Lyon a little more 
46 of the damaged lot farthest from the windows, and to Isaac 
B. Bursey a^ittle less of the damaged lot nearest to them, 

wifhmit election or competition between them. . . , v 

5 In holding that the action of Isaac B. Bursey in placing the 
Y* s i Endows in the party wall of his wife, was in good faith. 

Vln not causing these unlawful windows to be first closed as an 
Jependenti measure, before any partition proceedings were d,- 

rectecL 
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30731. Equity. 

7. In decreeing a division in kind of the north half of lot 7, 
square 834, between Lyon and Isaac B. Bursey, and for the pur¬ 
poses thereof, decreeing that they own the said real estate as tenants 
in common. 

8. In holding that previous litigation had determined the* respect¬ 
ive rights of Lyon and Bursey in the lot, and that the ownership 
of the whole lot had been determined against Lyon in this Court, 
and that he has only an undivided one half interest therein. 

9. In recognizing any title whatever in Isaac B. Bursey under 
the judgment rendered in No. 49305, at Law, or under Nellie M. 
Simmons’ tax title derived from the Corporation of \\ ashington. 

10. In holding that Isaac B. Bursey had sufficient title to main¬ 
tain partition, or in fact, any title. . . 

11. In ignoring the provisions of the law relating to partition of 
vacant land (Sec. 93, D. C. Code), and making the partition con¬ 
ditional upon, and subordinate to the retention of an inde- 

47 pendent window damage and nuisance, created by one hav¬ 
ing no interest in the adjacent lot. 

12. In appointing Commissioners to appraise the damage to the 
adjacent lot caused hv the windows, and divide the lot according to 
the damage so found,' and to award to Lyon sufficient damaged land 
farthest from the winows to compensate him for a continuance of 
these unlawful windows which he seeks to close; and to award to 
Bursey a less quantity nearest the windows as amends for his wife’s 
placing the windows in the wall in the first place,—without any 
election or competition between the parties. 

13. In ignoring the fact and proof that the lot adjacent to the 
windows is only 27V 2 feet wide, and is too narrow for two houses 
and incapable of division in kind. 

14. In entering the decree appealed from. 


Assignment of Error on Appeal of Addie T. Lyon. 

The court erred in not directing the dismissal of the bill in cause 
No. 30731, Equity, with costs against complainants, as to Addie T. 
Lyon, who was not a party in interest, or a necessary party, and 

against whom no relief was prayed in the bill. 

^ JNO. REDOUT, 

Att’y for Isaac S. Lyon and Addie T. Lyon. 


48 


Designation of Record on Appeal. 


Filed December 26, 1913. 

******* 

The clerk will include in the transcript on the appeals in these 
cases, the following: filed in No. <$0079. 

2. Answer. _ .,„. c * 
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3. Petition for leave to amend Bill by making Isaac B. Bursey a 
party. 

4. Order denying petition to amend Bill. 

5. Motion of defendant to consolidate with No. 30731. 

6 . Order continuing cause until No. 30731, is ready for hearing. 
And the following filed in No. 30731: 

1. Bill. 

2. Demurrer of Addie T. Lyon. 

3. Answer of Isaac S. Lyon. 

4. Order overruling demurrer of Addie T. Lyon. 

5. Answer of Addie T. Lyon. 

6 . Opinion of Court. 

7. Decree in No. 30079, consolidating causes and appointing 
commission, etc. 

8 . Motion of Burseys to vacate decree. 

' 9 . Order overruling motion to vacate decree. 

10. Appeal of Isaac S. Lyon. 

11. Appeal of Addie T. Lyon. 

12. Mem. Appeal bonds approved and hied. 

13. Mem. Digest of testimony approved and filed. 

14. Assignments of error. 

49 15. This designation. J 0HN RIDOUT, 

Att’y for Isaac S. Lyon and Addie T. Lyon. 

59 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
49 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Consolidated Caus_es, numbered respec¬ 
tively 30,079 and 30,731, in Equity, wherein Isaac S. Lyon is Com¬ 
plainant and Susie H. Bursey is Defendant; and Isaac B. Bursey and 
' Susie H. Bursey are Complainants and Isaac S. Lvon and Addie 1 . 
Lyon are Defendants, as the same remain upon the files and of 

record in said Court. . .. A 

In Testimony Whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 10th day of January, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 
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51 In the Supreme Court of the District of Columbia. 

Equity. No. 30079. 

Isaac S. Lyon 
vs. 

Susie H. Bursey. 

Equity. No. 30731. 

Isaac B. Bursey et al. 

vs. 

Isaac S. Lyon et al. 

Statement of the Substance of the Evidence in the Above-Entitled 
Causes, to be Used as Part of the Record on Appeal in the Respect¬ 
ive Appeals in said Causes by Ismc S. Lyon and Addie T. Lyon. 

Digest of Plaintiff Lyon’s Testimony in No. 30079. 

Andrew K. Selden testified that he is an assistant inspector of 
buildings in the District of Columbia, and had been since November 
1902, his duties being, among others, to examine buildings in course 
of erection, to see whether they are constructed in a satisfactory man¬ 
ner, so as to comply with the requirements of the Building Inspec¬ 
tor’s Office; he knows the apartment house No 623 5th St. N. E. and 
was the inspector for that building a part of the Ume after it was 
started Mr Bursey was the contractor and built that apartment 
house;'the building was on part of lot 7, square 834, it m accord¬ 
ing to witness’ recollection three stories and basement. That there 
is no record in the office of the Building Inspector of any consent of 
any adjoining owner to the placing of windows in the north wall of 
the building referred to, which is located partly on the adjoining 
property, and partly on the property of the defendant- nor do the 
records'show any permit, or special permit issued by the Inspector 
of Buildings for the placing of doors or windows or openings of any 
kind in the north wall of the said apartment house. Witness pro¬ 
duced and identified a printed copy of the , b ™ 1 ^* n S re ^ at ' on ® 
force in the District of Columbia in 1904, and 1905, when ■that^apart¬ 
ment house wa« under construction, and read section 103 therefrom 
into the record as part of tys testimony, under objection of defend¬ 
ant’s counsel, as to authenticity of ordinance, and when same was 

passed, as (< jg^°*Q 3 No doo r or w j n dow openings shall he placed in 

52 party walls until the written consent of the adjoining owner 
has been filed in the office of Inspector of Buildings, and a 
special permit issued by Inspector of Buildings. All such cpemngs 
must be protected by fireproof shutters or wire-glass as prescribed by 

-|/*e » 

That the records of the office show that the center of this north 
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wall was properly located on the dividing line between the two parts 
of lot 7, so as to make it a party wall, and a re-survey made by the 
surveyor of the District of Columbia and indicated on the plat, 
showed it to be a party wall. It is thirteen inches thick. 

On cross-examination, witness testified he does not recollect that 
anv windows were in the party wall up to the time the second story 
joists were put on, which was November 1, 1904—that had he found 
any windows in that wall, he would have requested the one putting 
them there to get the consent of the adjoining owner, and if such 
person proved to be the owner of the whole of the adjoining lot, he 
would have required him to furnish the Inspector’s Office with such 
fact in writing. 

Isaac S. Lyon testified in his own behalf, in substance: that he is 
the plaintiff in the case; that the wall in question, with its doors and 
window openings, forms the north side, or wall, of a large four story 
and basement brick apartment house, and also the north wall or side 
of a brick stable in the rear, together with a high brick wall which 
connects these two buildings. This house is No. 623 5th St. N. E. 
and for the most part, is built upon the south half of lot 7, square 
834. The north half of the lot was vacant and unimproved at the 
time of the building of this apartment house, except such use as Mr. 
Hursev made of it for storage, etc. This north wall, or side of this 
apartment house is about 50 feet high, and from 60 to 6o feet long, 
and the north wall or side of the stable in the rear, is about 30 feet 
high and 28 feet long, and the connecting brick wall between these 
two buildings is about 10 feet high and 12 feet long, so that the 
entire depth of lot 7, square 834, from front to rear, a distance of 
105 feet, has been built on by a continuous brick wall. There are 
9 windows in this north wall, or side of this apartment house, and 
two windows in the stable in the rear, all overlooking the adjacent 
property of plaintiff. There are three windows in the lower tier of 
windows in this north wall, corresponding to the first story, and two 
windows above that, or second story, and two windows above 
53 that for the third story, and two windows at the top, corres¬ 
ponding to the fourth story of the building. The three win¬ 
dows in the lower tier spoken of, each has blinds, or shutters, which 
are attached to the window frames on each side by hinges, which, in 
opening and closing them, swing over the adjacent property of 
plaintiff. Each of the 9 windows in the north wall of the apartment 
house, as well as the two windows in the stable, has window sills 
which project from one to two inches teyond the face of the outer 
wall, which cast the drippings therefrom upon the adjacent property 
of plaintiff. There is also a large opening in the brick wall which 
connects the apartment house with the stable, about three feet wide 
by eight feet high, the bottom of which is about on a level with the 
ground, through which opening, persons can pass from the property 
of the defendant in, and upon the property of the plaintiff. That 
he had no knowledge of the placing of these windows, or window 
openings, or any of them in either the apartment house, or stable, 
and did not know of their existence until the buildings had been 
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fullv completed. That he was not consulted about them, and never 
gave his consent that they should be placed there ; that he did not 
Uve upon the land, but about one-half mile distant. That these 
windows are a serious damage to the plaintiff’s property, in that “hey 
weaken the walls, and also the lateral support of beams and Umbers 
which it would be necessary to insert in them in case of the erection 
of an adjacent building. These windows are also objectionable on 
account of the increased fire-risk, and they expose plainUil s property 
unduly to the gaze of out-lookers from the overhanging windows, 
and they disturb the personal and family privacy, to which every 
property holder is entitled within the limits of his own possessions 
That the windows in the north wall of the apartment house are about 
3 feet wide and 7 feet high, each of them The windows in the 
stable are two feet wide by 4 feet high. The lower tier of three 
windows in the north wall of the apartment house is about 10 feet 
above the level of the ground. That he requested the defendant, 
in writing, to close these windows, setting forth their damage to him, 
and has on many occasions objected to them to the defendant s at¬ 
torney Wm H. White, who represented the defendant s husband in 
the ejectment proceedings. Still, the windows and window openings 
have not been closed. 

54 The foregoing testimony was objected to as incompetent 

and irrevelant, on the ground that the evidence shows that the 
wall was erected on the property owned by the Buxseys. Plaintiff, 
Isaac S. Lyon, then offered in evidence, certified copies of a series of 
duly recorded deeds by which the fee simple title to the north half of 
lot 7, square 834, is traced to said plaintiff, Lyon. 

Deed from Nathaniel Brady to William S. Walker, as common 
source of title under which plaintiff and defendant claimed, dated 
May 30, 1839, purporting to convey lot 7, square 834. 

Margaret R, Palmer testified that her own step-mother was 
Almea V. Davis, who was the daughter of William S. Walker, and 
that she had been acquainted with the William S. Walker family 
since 1848; that William S. Walker died in 1844, and left surviving 
him only four children, namely, William R. Walker; Thomas D. 
Walker; Mary E. Walker; and Almea V. Davis; that they were the 
only descendants of William S. Walker who were living in 1888, 
and that they have all died since that year; That Mary E. Walker, 
Thomas D Walker and Almea V: Davis left no children. 

Deed from Thomas D. Walker et ux., to Isaac S. Lyon, dated 
Tune 17 1889, purporting to convey an undivided one fourth part of 
lot 7, square 834, as one of the four children and heirs at law of 
William S. Walker, deceased. 

Also deed from Eliza Walker et al., as widow and children and 
heir at law of William R. Walker, deceased, another son of William 
S. Walker, deceased, to Almea V. Davis, dated May 14, 1893, pur- 
Dorting to convey their interest to lot 7, square 834, as one of the four 
children and heirs at law of William S. Walker, deceased 

Deed from Almea V. Davis, widow, and Thomas D. Walker, un* 
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married, to plaintiff Isaac S. Lyon, dated Feb’y 14, 1893, purporting 
to convey the interest acquired in the previous deed, and the remain¬ 
ing interest of Mary E. Walker, deceased, sister of William S. 
Wftlkor deceased. 

Up to this point the title of Thomas D. Walker and Mary E. 
Walker, two of the four heirs of the common source, passed to plain¬ 
tiff; and the title of William R. Walker and Almea V. Davis, the 
other two heirs of the common source, passed to Susie H. Bursey by 

the following deeds: . 

Deed from William R. Walker et ux., to James B. Davis, dated 
May 18, 1888, purporting to convey all his interest as one of the 
children and heirs at law of William S. Walker, deceased, in lot 7, 


square 834. 

55 Deed from James B. Davis in his own right, and Almea V. 

Davis, his wife, and from Almea V. Davis in her own right, 
and James B. Davis, her husband, to Bartow L. Walker and John H. 
Walter, dated May 10, 1890, purporting to convey the interest of 
James B. Davis, acquired in the preceding deed and the interest of 
Almea V. Davis as one of the children and heirs at law ot \\ llliam b. 

Walker, deceased, in the property in question. 

Deed from John H. Walter to Bartow L. Walker, dated 1890, 

purporting to convey all of lot 7. 

Deed from Bartow L. Walker to Paul J. Brandt, dated November 
1 1894, purporting to convey all the right, title, and interest of the 
grantor, of, in, and to all of the real estate in the District of Co- 

^Deed of Trust from Paul J. Brandt, unmarried, to Bartow L 
Walker, trustee, dated November 1, 1894, purporting to convey all 
the right, title and interest of the party of the first part of, in, and 

to, all the real estate in said District. 

Qopy of the Charter of the Virginia Alabama Company, a cor¬ 
poration duly certified, incorporated in Virginia prior to December 
29, 1894, purporting to authorize it to acquire, hold and convey, 

real estate in the District of Columbia. 

Deed from Paul J. Brandt to Virginia Alabama Company, dated. 
Dec. 29, 1894, recorded Dec. 29, 1894, purporting to convey all the 
right, title, and interest of the grantor of, in, and to, all of the real 

estate in the District of Columbia. 

Deed of release, dated Detc. 29, 1894, from Bartow L. W alker, 
trustee, to the Virginia Alabama Company, a corporation, purport¬ 
ing to release the trust from Brandt to Walker. 

Deed from the Virginia Alabama Company, dated June 6, 1896, 
purporting to convey, among other property, an undivided moiety 
in said lot 7, square 834, to Michael J. Colbert, Leo Simmons and 
John Ridout’ trustees appointed by deed in Equity cause No. 16,513, 
with full power to make partition of said lot with the owner of the 

other moiety. 

Deed dated March 10,1903, from Michael J. Colbert, Leo Simmons 
and John Ridout at trustees, purporting to convey the north half of 
lot 7, square 834, to Isaac S. Lyon, and reciting that the object of 
the deed is to make a division by the mutual exchange of deeds, so 
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that said trustees and said Lyon, may hold in severalty lot 7, 
square 834. 

Deed from Isaac S. Lyon et ux., to Michael J. Colbert, 
56 John Ridout and Leo Simmons, trustees under the decree 
set out above, dated March 10, 1903, purporting to convey 
the specific south half of lot 7, square 834. 

Deed from Michael J. Colbert et al., trustees, to Victor Anderson, 
dated May 11, 1903, purporting to convey the specific south half 
of lot 7, square 834. 

Deed from Victor Anderson to Susie H. Bursey, dated May 12 , 
1903 purporting to convey the specific sGuth half of lot 7, square 
834 . 

On cross examination, witness identified the pamphlet shown him 
by Mr. Simmons as the transcript of record in his suit against de¬ 
fendant’s husband, Isaac B. Bursey, No. 49,305, at law, filed in the 
Court of Appeals, Aug. 6, 1910, and in answer to further questions 
from this record, testified that the case as stated in that record in 
counsel’s hands, went to the Court of Appeals on no question con¬ 
nected with the ejectment, but upon the sole question as to whether 
one could maintain a split action, whether a former recovery in the 
same suit barred a subsequent recovery. It settled no question of title 
in Mr. Bursey. His title stood as it did before that decision. He had 
no title at all. 

Witness further testified that under a writ of possession issued 
in pursuance of a judgment in the ejectment suit between the witr 
ness and Isaac B. Bursey, No. 48112, at law, the witness had been 
placed in possession, Dec, 21, 1909, of the undivided north half 
of lot 7, square 834, by the U. S. Marshal, and that he was still con¬ 
tending for the other portion. Witness first saw the house about 
the time it was finished; that he lived 6 or 7 squares away, and it 
was a little out of his line of travel; that in 1905, at the beginning 
of his proceedings in ejectment against defendant’s husband, he 
demanded that these windows be closed; and he demanded posses¬ 
sion of the whole of the north half of the lot also, in a suit at the 
time; he also had many conferences with Bursey’s attorney on the 
subject of these windows. Afterwards, in Feb’y, 1911, witness 
wrote a letter to the defendant, a copy of which reads as follows: 

Washington, D. C., Feb’y 8, 1911. 
Mrs. Susie H. Bursey, 623 Fifth Street, N. E. 

Take notice: That the windows cut and opened in the north wall 
of your house No. 623 Fifth Street, N. E. Washington D. C. also 
in north end of stable in rear thereof, are unlawful, and were placed 
there without right, and contrary to law, and an existing nuisance, 
and a continuing damage to my property lying next adjoin- 
57 ing thereto, on the north side; and that they must be closed 
at once. The said wall with its objectionable windows or 
openings, is a party wall, and extends about seven inches across 
the entire dividing line between the north half, and the south 
(your own) half of original lot 7, square 834. 

6—2642a 
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Please therefore forthwith properly close up the said windows or 
openings in the said wail with brick and mortar, interlocking the 
same, so as to avoid noticeable appearance of patchwork, and thereby 
avoid any action in the matter. 

ISAAC S. LYON, 

' 112 2nd St. S. E. f City. 

Witness further testified, that he never tried to sell the undivided 
north half of this lot 7, to defendant’s husband; that at the conclu¬ 
sion of one of the trials, Bursey’s counsel proposed a settlement 
whereby Bursey was to acquire his (Lyon’s) interest in the lot 
in dispute, and terms were agreed upon, as witness understood; that 
after long delay he called at Bursey’s house the day this suit was filed, 
for the sole purpose of settling the question whether he proposed 
to consummate the agreement entered into between him (Lyon) 
and Bursey’s counsel, and upon his declining, he told him he would 
proceed further with the window branch of the case; that he filed 
suit to close the windows as the next proper step in the case ;—not 
to force him to a settlement, but to get his own land in its primitive 
condition without windows; that he did not threaten Bursey with 
a suit to close the windows if he did not allow the price. 

Edward P. Brooke testified in substance, that on the 26th of 
September 1911, he was an assistant surveyor in the Surveyor’s 
office of the District of Columbia, and as such was called upon to 
make a survey of the north half of lot 7, square 834, showing the 
location of wall on the south line of the north half of the lot. 
Witness made the actual survey and identified the plat which repre¬ 
sents accurately the result of" that survey so made by him ; wit¬ 
ness made the survey of the north half of lot 7, square 834, and 
found that the north face of the apartment house is on the north 
half of lot 7, and projects .45 of a foot north of the dividing line 
at the front of the building. In the rear, the wall is .40 of a foot 
north of the lot line which is about 5 inches. The stable in the rear, 
at the west end of the stable, is .52 of a foot north of the line, 
equivalent to about 6 and one-fourth inches. The north face at the 
rear of the stable is .55 of a foot equivalent to 6 and V2 inches. 
59 The wall is located upon part of original lot 7, square 834. 
The apartment house is located on the south half of original 

lot 7. 

On cross-examination, witness testified that in locating the wall he 
always starts from both corners of the square, and in this case he 
• got his starting point from a survey point 20 feet out in Fifth Street 
and on a line of G Street from a nail driven in the side-walk; that 
his survey of the lot from F Street side, was done in the same way; 
that he cannot say who drove the nail; that he also checked from an 
old house on corner of G and Fifth Streets where the faces of that 
house are on line both ways; that he measured from that house to 
identify that nail, and measured both from the comer of the house 
and the nail; that he knows the points are correct; that he has made 
surveys in that square for several years, and acquired his knowledge 
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by testing and finding they conform to other survey points in that 
square; that all down Fifth Street there are survey points placed 
there by him, and that his said survey is exactly correct. In the 
office of the Surveyor of the District of Columbia, in what is known 
as the survey book, appears the original record of this survey, of 
which the following is the true copy. The plat was identified by, 
witness and offered in evidence, and is as follows: 

(Plat inserted.) Witness further testified that he had been em¬ 
ployed in the surveyor’s office making surveys for about seven years. 


(Here follows diagram marked p. 58.) 


Floyd E. Davis testified in substance; that he has been a real 
estate broker since 1889, that he is Vice President of Lincoln Na¬ 
tional Bank of this city, and one of its directors; that he has rented 
and sold property in all sections of this city, and was the agent in 
the erection of 17 houses right across the street from the lot in ques¬ 
tion; that he recently examined the premises in controversy, ana 
found it a four story apartment house with 9 windows in the north 
wall 2 windows in the stable, and an entrance opening; that the 
presence of windows in that high wall of the apartment house is 
detrimental to the value of the vacant lot adjoining; and that they 
reduce its value to a considerable extent. That, in his judgment, 
the lots should not be sold with the windows left as they are; that 
the lot would not sell to advantage with the windows there; that 
they would be a very serious objection to the sale of the adjacent 
property unless they Were first closed up. Persons would not want to 
buy a lot with overlooking windows; that, m his judgment, the 
existing of those windows in that wall would damage the lot 
60 on the north side of the apartment house to a prospective 
purchaser to at least $500. That a party wall with 9 windows 
in it would not be as strong as a party wall without windows in it; 
that the cost of closing the windows would represent a very small 
part of the damage to the lot from the effect of the windows being 
there. That the lot being 27V 2 feet wide is not a desirable width 
for one house in that location, and 13y 2 feet would also be unde¬ 
sirable; and the most advantageous way of dividing the lot, is by 
a sale of the whole property, and the purchaser divide it into two 
lots or build on the whole lot. That the windows should be closed 
up before the sale of any part of the property adjoining. 

On cross-examination, witness testified that the north part (n 
the lot, if built upon, would be exposed to the same condition with 
respect to the windows as the whole lot now is; that the better way 
would be to sell the lot under the most advantageous conditions 
after closing up all the windows, and divide the proceeds between 
the parties entitled to them. That his experience has been, that 
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if he had that lot for sale and offered it under the present conditions, 
there are some people who would not buy it at any price by reason 
of these windows. The closing of the windows would eliminate 
that. That he finds that the windows looking right into the windows 
of another house, is a very objectionable feature; that if the man 
who placed the windows in that north wall was a contractor and 
builder, he knew whether he had a right to put them there, and, if 
he put them there without right, he sees no reason why the lot should 
not be sold as a whole, or in any other advantageous way without re¬ 
gard to this contractor or his wife, and the windows closed up. He 
considers that the damage which has been done to the lot in ques¬ 
tion is such that it should not excuse the wife, even if this man 
Bursey built the wall there as her agent,—supposing that he owned 
the whole lot, and it turned out that he only owned a half interest 
in it. That the ground on the north side of the lot is the most val¬ 
uable because farthest from the windows, yet, if the damage caused 
by the windows was removed, both the north and south parts of the 
lot would be worth substantially the same. 

Witness further testified that if the windows were set back 5 feet 
from the party line, they would still have the appearance of over¬ 
looking the other property; that he does not think that the damage in 
such a case would be as great as where windows are placed in a party 
wall; that as it is now, the wall is very much weakened, and it is 
a question whether it could be made as strong, if the windows 
were closed up. 

61 Digest of Defendant Bursey’s Testimony in No. 30079. 

Counsel for defendant offered in evidence, copies of certain deeds 
purporting to convey a tax title from the Corporation of Washing¬ 
ton in 1852. to Nellie M. Simmons, and a deed from Nellie M. Sim¬ 
mons to Susie H. Bursey, all said deeds purporting to convey the 
south half of lot 7, square 834. 

To the offer of all of which deeds, counsel for the plaintiff ob¬ 
jected on the ground that they were insufficient to show any valid 
title in Nellie M. Simmons or the defendant. 

Counsel for the defendant offered in evidence a copy of the declar 
ration in law cause No. 49305, claiming the recovery of an undi¬ 
vided one-half interest in the north half of lot 7, square 834, other 
than the interest claimed in law cause No. 48112, and also a copy 
of the verdict rendered by the jury in favor of the defendant, as 
follows: 
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In the Supreme Court of the District of Columbia. 

At Law. No. 49305. 

Isaac S. Lyon 


vs. . 

Isaac B. Bursey. 


1. The plaintiff Isaac S. Lyon sues the defendant Isaac B. Bursey 
to recover possession of an undivided one-half of all that piece or 
parcel of land and premises situate on Fifth Street, N.E., in the 
City of Washington, District of Columbia, and known and distin¬ 
guished as the north one-half of original lot numbered Seven \ • 
in square numbered Eight Hundred and Thirty-Four (834) in 
said City and District, in which the plaintiff claims an estate in 
fee simple, and of which he was lawfully seized and possessed on, 
to wit, the first day of October, 1905, when the defendant wrong¬ 
fully entered the same, and wrongfully ejected the plaintiff there¬ 
from, and thenceforward has wrongfully detained the same, and still 
wrongfully detains the same from the plaintiff, and is wrongfully 
exercising acts of ownership thereon, and the plaintiff is entitled to 

possession of said undivided one-half interest. . 

And the plaintiff claims possession of said undivided one-half part 
of said described land and premises, with the improvements and 


appurtenances, besides costs of suit. 

2. And plaintiff sues the defendant for rent, use and occupation, 
and for mesne profits on said undivided one-half part of said north 
half of original lot numbered Seven (7) in square numbered 
62 Eight Hundred and Thirty-four (834), situate on Colum- 
Street, N.E., in the City of Washington, District of Colum¬ 
bia, from, to wit, the 1st day of October, 1905. And plaintiff 

claims $300. besides costs of suit. _ 

ISAAC S. LYON, Plaintiff. 


In the Supreme Court of the District of Columbia. 

At Law. No. 49305. 


Isaac S. Lyon 
vs. 

Isaac B. Bursey. 

The plaintiff by leave of the Court amends the declaration in this 
action by adding in line 6 after the words “in said City and Dis¬ 
trict” the following: “acquired from William R. v\ alker and 
Almea V Davis by mesne conveyances and being another ana dif¬ 
ferent one-half undivided interest from that claimed in, and re¬ 
covered in cause No. 48112, at law, wherein this plaintiff is plain¬ 
tiff and the defendant is defendant, of which undivided one-half 
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interest sued for in this action plaintiff was seized at the time said 
cause 48112 was filed. JOHN RIDOUT, . 

A t.tnme,v for Plaintiff. 


Supreme Court of the District of Columbia. 

Wednesday, May 18, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wnglit 
presiding. 

******* 

At Law. No. 49305. 

Isaac S. Lyon, Pl’tf., 

vs. 

Isaac B. Bursey, Deft. 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday; whereupon the plaintitt by 
his Attorney moves the Court for leave to file an amendment to 
his declaration here presented to the Court, which motion is granted, 
and said amendment is accordingly filed, and the defendant elected 
to stand upon his original plea; thereupon the jury, after the case 
is given them in charge on their oath say, they find the issue afore¬ 
said in favor of the defendant. 

Whereupon counsel agree that judgment be entered forthwith; 
therefore it is considered that the plaintiff take nothing by his suit, 
and that the defendant go thereof without day and recover against 
the plaintiff the costs of his defense, to be taxed by the Clerk and 
have execution thereof. > 

83 The plaintiff by his attorney in open Court notes an ap¬ 

peal to the Court of Appeals of the District of Columbia, and, 
upon motion, the penalty of the bond on said appeal to act as a 
supersedeas is hereby fixed in the sum of one hundred dollars 

($100.). * , . x , . . , 

To the offer of which papers, counsel for plaintiff Lyon objected 

on the ground that the said proceedings did not result in any ad¬ 
judication of the merits, and are imperfectly set out in plaintiff s 
offer, in that the record on appeals in cause 49305 contains the fol¬ 
lowing as further proceedings of the court and jury connected with 
said judgment as follows: 

“Whereupon plaintiff rested. Counsel for defendant thereupon 
moved the court to instruct the jury to return a verdict for the de¬ 
fendant on the sole ground that plaintiff’s recovery of an undivided 
one-half interest in the property in question in cause No. 48112, 
was a bar to any further recovery in this cause. Whereupon coun¬ 
sel for plaintiff while said motion was pending, by leave of the 
court, amended his declaration in his cause by withdrawing the 
second count of his declaration relating to mesne profits, and by 
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adding to said declaration in line 6, after the words in said Cit} 
and District’ the following: ‘acquired from William R. Walker 
and Almea V. Davis by mesne conveyances and being another and 
different one-half undivided interest from that claimed in and re¬ 
covered in cause No. 48112, at law, wherein this plaintiff is plain¬ 
tiff, and this defendant is defendant, of which undivided one-half 
interest sued for in this action, plaintiff was seized at the time said 
cause 48112 was filed’. 

It was at this point agreed between counsel that the undivided 
interest involved in said cause 48112, at law was another and dif¬ 
ferent interest from that involved in this cause, and was derived 
from Thomas D. Walker and Mary E. Walker, whereas the un¬ 
divided interest involved in this cause was derived from William R. 
Walker and Almea V. Davis, and counsel for defendant thereupon 
announced that he stood by his, original plea of ‘not guilty’. 

Whereupon the court instructed the jury to find for the defendant 
for reason stated in defendant’s motion. To which ruling counsel 
for plaintiff duly excepted. 

Thereupon the jury rendered a verdict for the defendant. 

Thereupon counsel for the defendant offered in evidence a letter 
from the plaintiff to Isaac B. Bursey, dated June 22, 1911, which 
reads as follows: j 

i 

@4 Washington, D. C., June 22, 1911. 


To Isaac B. Bursey. 

Dear Sir: You will please take notice that the fee simple title 
to all of. the north half of lot 7, in Square 834, situate in Washing¬ 
ton, D. C., now occupied by you, and which you have enclosed by 
a high board fence, is claimed by me; and that I have already been 
adjudged by the court in suit No. 48112, at law, to be the owner 
of, and have been put in possession of, an undivided half part there¬ 
of; and that I demand to be put into immediate possession and 
enjoyment of the same and every part, and parcel thereof, and to 
that end you are hereby requested and directed to remove the fence 
now surrounding said north half of lot 7, and everything thereon, 
and therefrom, so that I may have free and unobstructed access to, 
and enjoyment of every part thereof. 

Respectfully, 

ISAAC S. LYON. 


Thereupon Isaac B. Bursey testified in substance that the stable 
on the south half of lot 7, square 834, was built in the summer 
of 1904, about the time the deed had been made by Mrs. Simmons 
to the witness, purporting to convey the north half of the lot, but 
that deed was lost and never recorded. That witness erected an 
apartment house on the south half of the lot and a stable; that they 
were erected in 1904, and 1905; witness was the contractor and 
did the building, having obtained a permit therefor; in erecting the 
building witness was acting on behalf of his wife as her agent and 
builder. 
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On cross-examination the witness testified that there are nine 
windows in the north wall of the apartment house erected on the 
south portion of lot 7, square 834, and two windows in the north 
wall of the stable which witness erected. There is also a large 
opening in the north wall connecting the apartment house with the 
stable. That he erected a board fence around the north half of 
lot 7, in the Fall of 1904, about the time he built the stable on south 
half of lot 7, for his wife. 


Digest of Testimony in Cause No. 30731. 

Plaintiff Bursey’s Testimony. 

Plaintiff offered in evidence a series of deeds by which the tax- 
title to the north half of lot 7, square 834, is traced to the 
65 plaintiff, beginning with a deed from the Corporation of 
Washington to S. H. Platt, dated March 6th, 1852, and in 
offering such deed plaintiff announced that “he offered it in evi¬ 
dence as a tax deed by the Corporation of Washington as an ancient 
document, in proof of the title under which plaintiff claims,” said 
deed reciting among other things, that whenever any tax shall re¬ 
main unpaid for two or more years, it shall be the duty of the Col¬ 
lector to sell the property so in default, and that he sold S. H. 
Platt lot 7, square 834, on December 12, 1849, in the name of 
William S. Walker for the taxes due for the years 1844, 1845, 1846, 
1847, and 1848, lumped together in one sum, after advertising the 
same for 12 successive weeks—said deed further reciting that the 
Mayor, Board of Aldermen, and Board of Common Council, were 
the grantors in said deed, while said deed was only signed as fol¬ 
lows ' 

WALTER S. LENOX, [seal.] 

To which deed defendant objected that it was not an ancient 
document within the meaning of the rule of evidence on that sub¬ 
ject; that it is void on its face, because not signed by the Mayor in 
his official capacity; also because according to its recitals, some of 
the taxes for which the sale was made, could not have been two or 
more years overdue at the time of sale, as the law required (sale 
made Dec. 12, 1849, and embraced taxes due from 1844 to 1848, 
inclusive) and because the taxes for the entire five years were 
lumped together in one sum and not separated; and because no 
proof is made that any report of this tax sale was ever made to the 
Recorder of Deeds as the law directed; and because the evidence 
show r s that William S. Walker in whose name the taxes were as¬ 
sessed, was dead when the sale took place (he died July 4, 1844, 
sale was made Dec. 12, 1849), which made the deed void under the 
Kann and King decision. 

Plaintiff next offered deed duly recorded from Enoch Totten Tr. 
to Wm. L. Bramhall, dated Oct. 27, 1874, in connection with pro¬ 
ceedings in equity suit 3036. Julia R. Platt vs. Moses S. Platt et 
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al., for partition by sale of certain of S. H. Platt’s estate, whereby 
Totten was appointed trustee to sell. To which deed defendant 
objected, because no adequate evidence to support the deed has been 
offered; and because this record shows that Samuel H. Platt had no 
title; and that the recitals of the deed show that the only plaintiff was 
the widow of Platt, whose title was not such as to enable her to 
maintain a suit for partition, so that the proceedings are void. 

Deed from William L. Bramhall to Nathan B. Clarke and 
66 Wm. B. Todd dated March 18, 1877. 

Deed from Wm. B. Todd survivor of Nathan B. Clarke, to 




Nellie M. Simmons dated April 26, 1888, objected to, because no 
evidence had been offered that Todd was the survivor of himself 

and Clarke. . . 

Deed from Nellie M. Simmons to Isaac B. Bursey (plaintiff), 
dated March 31, 1911, recorded March 28, 1912, conveying the 

entire north half of lot 7, square 834. 

Deed from Nellie M. Simmons to Susie H. Bursey, dated May 
11, 1903, conveying the south half of lot 7, square 834. 

Also tax bill showing taxes assessed on lot 7, square 834, for the 
year 1891, in name of Bartow L. Walker et al., and paid. 

Plaintiff Bursey next offered in evidence copy of original declara¬ 
tion in suit Lyon vs. Bursey and Nellie M. Simmons, No. 48112, at 
law, for the north half of lot 7, square 834, also copy of judgment 
in same suit in favor of defendant Isaac S. Lyon, for the undivided 
half of the north half of lot 7, square 834, as follows: 





In the Supreme Court of the District of Columbia. 

At Law. No. 48112. 

Isaac S. Lyon 
vs. 

Isaac B. Bursey and Nellie M. Simmons. 


I The plaintiff, Isaac S. Lyon, sues the defendants, Isaac B. Bursey 
and Nellie M. Simmons, to recover possession of all that piece and 
parcel of land — premises situate on Fifth Street, north east, in the 
City of Washington, District of Columbia, and known and desig¬ 
nated as the north half of original lot numbered seven' (7) in 
square numbered eight hundred and thirty-four (834), in said 
city and district, in all of which the plaintiff claims an estate in fee 
simple and of which he was lawfully seized and possessed on or 
about, to wit, the 1st day of October, 1905, when the defendants 
entered the same and unlawfully ejected the plaintiff therefrom, and 
wrongfully entered into possession of the same, and thenceforward 
have wrongfully detained and still wrongfully detain the same from 
plaintiff, and are wrongfully exercising acts of ownership thereon, 
and the plaintiff is entitled to possession thereof. And the plaintiff 
claims possession of said described land and premises with the im¬ 
provements and appurtenances, besides costs of suit. 

6—2642a 
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. And plaintiff sues the defendants for rent, use, and occupation, 
and for mesne profits of said piece or parcel of land and 
67 premises situate on Fifth Street, north east, in the City of 
Washington, District of Columbia, known and designated as 
the north half of original lot numbered seven (7) in square num¬ 
bered eight hundred and thirty-four (834) from, to wit, the first 
day of October, 1905. 

And plaintiff claims $300, besides costs of suit. 

ISAAC S. LYON, Plaintiff. 

Supreme Court of the District of Columbia. 

At Law. No. 48112. 

Isaac S. Lyon, Pl’t’f, 

vs. 

Isaac R. Bursey and Nellie M. Simmons, Def’ts. 

The time in which for defendant Isaac B. Bursey to move for a 
new trial having expired, judgment on verdict is ordered. 

Therefore it is considered that the plaintiff recover against said 
defendant, Isaac B. Bursey, possession of all that piece or parcel of 
land situate in the City of Washington, District of Columbia, known 
and described as “an undivided one half of all that piece or parcel 
of land and premises situate on Fifth Street, N. E., in the (Sty of 
Washington in the District of Columbia, and known and designated 
as the north one half of original lot numbered seven (7) in square 
numbered eight hundred and thirty-four (834) in said City and 
District,” together with his costs of suit, to be taxed by the Clerk, 
and have execution thereof. 

Leo Simmons testified that about May, 1888, he caused lot 7, square 
834, to be enclosed by a post and wire fence; that the fence remained 
there a good long time, but cannot say how long, but was satisfied 
it remained there until the square was filled up by excavators and 
poeple dumping dirt there; that he cannot say whether the fence 
continued there up to the time the Burseys built on the south half 
of the lot; that there was part of the posts with some ribbon wire 
hanging around them when Mrs. Bursey built her house; that the 
land was filled up to some extent, some few feet, that the object in 
building the fence was to show possession under the tax deed of 
1852 to Platt; that there was no structure on the lot until 1904 or 
1905. 

Daniel O. C. Callaghan, testified that he saw some 15 or 18 
years ago, a lot on the east side of Fourth Street, N. E., between E & 
F enclosed by a wire fence 

On cross examination, he testified he did not know the number of 
the lot so enclosed, or its boundaries, and could not remember 
68 . within 3 or 4 years of the time when he first saw it, or when 
he last saw it. After this testimony he consulted a map and 
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then testified that the lot was on the east side of Fifth Street instead 
of Fourth Street. 

William Thomas testified that about 24 years ago he put up a 
fence for Mr. Simmons on Fifth Street, about 200 or 300 feet from F 
Street built of flat wire and 2. by 4. posts; that the lot was way down 
in a hole when he built that fence around it; that the lot was tilled 

\iT) &ft6rwsrds 

On cross examination he testified that he could not tell when the 
lot was filled up, and that it has been 16 or 17 years since he saw 

the fence there. 

William Henry White testified that he was attorney for Isaac 
Bursev for several years in the litigation in relation to north half 
of lot" 7, square 834, and at one time made an examination as to 
taxes, and found 13 vears’ taxes had been paid upon this north half 

On cross examination he testified that the records did not show 
who paid the taxes, but that the taxes had been paid by «)mebody; 
that he does not know whether his investigation showed whether 
Bursey had paid a single year’s tax, but he does not believe he had; 
that he had many conferences w r ith Lyon in relation to a settlement 
with Bursey, of the litigation—some of them emanated from him 
(White) but. no settlement was consummated; that the terms in¬ 
volved several sums and subjects; that he does not remember the 
figures proposed; that he never approved any price submitted by 
Lyon for his interest; that these conferences continued for some three 
months probably; that Lyon in these conferences always held that 
these windows were a serious damage to the property; that Lyons 
contention was that by reason of the windows, appraisers of the 
property, could not estimate the value of the lot and eliminate the 

windows. 

Isaac B. Bursey testified in substance that he is the husband of 
Susie H. Bursey to whom he had been married since March, 1890, 
that sometime in 1904 witness acting for his wife commenced the 
erection of an apartment house on the south part of lot 7, square 
834, and that the erection of the house was completed in 1905; that 
about the time the erection of the apartment house was commenced, 
he purchased from Nellie M. Simmons her tax title to the north half 
of lot 7, square 834, and that the deed was afterwards lost, that as 
soon as he purchased, he enclosed it with a high board fence. 
69 and is now in possession of the same under that enclosure; 

that it was such a fence that one cannot gain access to the lot 
except by climbing over it. Witness does not know anything con¬ 
cerning the true location of the north wall of the apartment house 
and stated that he was not in any way particular in the location of 
the wall. 

In building the house, he noticed, some ribbon wire about there, 
indicating a former enclosure of the lot; he was informed when he 
bought, that the lot had been enclosed .for a good long time, a num- 
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ber of years; that his attorney, Leo Simmons, first suggested the 
purchase of this tax-title from Nellie M. Simmons; it was the original 
agreement that he was to pay a part of the price for this tax deed, 
when delivered, and the balance if he should recover it; he does 
not know when he paid the balance; he did not pay in full when the 
deed was delivered, and declined to state how much he then paid, 
or whether he paid full value on basis of a good title; he had the 
usual survey and measurement made by the surveyor, when he began 
the construction of the house, and built in accordance with it; he 
meant the north wall to be a party wall; at the time of his purchase 
he made no inquiry as to the character of the title, except what he 
made from his attorney, Simmons; he laid the deed aside for a 
and afterwards intrusted it to Howard Etchison to be recorded, and 
he lost it; that he cannot tell when he first learned this; it was when 
the suit was brought by Lyon to recover possession that he learned 
. that the deed had not been recorded; that he got another deed, but 
cannot state just when, or within a year when it was; that he sent it 
by his son to be recorded; that he heard of Mr. Lyon’s claim upon 
the north half of this lot 7, from the time he commenced the build¬ 
ing, and before that; that he has been a builder for twenty-five 
years, and is aware that windows are not permissible in a party wall 
without the consent of the adjoining owner, and in his building 
operations he has always recognized that fact. The apartment house 
is about 50 feet high, and there are nine windows in the north 

wall. 

George Henderson testified that he was a real estate broker and 
had been for 17 years, and that the property in question was north 
from .50 to .60 per foot. Lot too wide for one building, and too 
narrow 7 for two. 

On cross examination the witness testified that the most advan¬ 
tageous manner of disposition of the property would be to sell it as 
an entirety. 

Thereupon plaintiff- rested. 


70 Digest of Defendant Lyons Testimony. 

Isaac S. Lyon testified: that he is the defendant in this suit, and 
is acquainted with the property which is the subject of this suit, and 
became familiar with the same in 1888; that about the year 1889, 
he acquired by purchase the shares of Thomas D. Walker and Mary 
E. Walker in lot 7, square 834; these shares represented an undi¬ 
vided half interest in the lot by reason of these persons being two 
of the children and heirs at law of William S. Walker, who was the 
common source of title in 1844, and from whom his title was de¬ 
rived; about the same time the share of William R. Walker and 
Almea V. Davis, the other two children and heirs at law of William 
S. Walker became vested in others. These holdings continued in 
this manner until 1903, when the title stood, one undivided half of 
the lot in him, Lyon, and one undivided half in Colbert, Ridout and 
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Simmons, trustees, in a certain Equity cause. In that year 1903, 
by mutual exchange of deeds, he, as the owner of the one-half moieiy 
derived from Thomas D. Walker and Mary E. Walker, conveyed to 
Colbert, Ridout and Simmons, trustees, all of his interest in the 
south half of said lot 7, and received from them as owners of the 
half moiety derived from William R. Walker and Almea V. Davis, 
a conveyance of their interest in the north half of said lot. The 
purpose of this exchange of deeds was to partition said lot 7, and 
vest the title to the specific north half in him, and the title to the 
specific south half in the three persons named as trustees, as set out 
in the deed, which is in the following language: 

“To make an equal division and partition with said Lyon of said 
lot 7, in square 834, by the mutual exchange of deeds, so that the 
trustees in said Equity cause and said Lyon may hold in severalty.” 

These deeds were recorded April 10, 1903, and since that date, he 
claims to have owned, and does now own, absolutely, the north half 
of lot 7, in square 834, as far as Nellie M. Simmons was concerned, 
by the fact that in 1893, he had been made a defendant in a suit 
filed by Nellie M. Simmons and Leo Simmons, her husband, as par¬ 
ties plaintiff relating to this very lot 7, square 834, being Equity 
cause No. 16789, and in said suit the declaration was expressly made 
by Nellie M. Simmons that he, Lyon, was the owner of an undi¬ 
vided half of said lot 7,—the language used in their bill of com¬ 
plaint on the subject, paragraph 10, being as follows: 

“So the said lot is now owned as to one undivided half by Isaac S. 
Lyon and one fourth by the Virginia Alabama Company, 
71 and the remaining fourth by your complainant, Leo Sim¬ 
mons, the interest of said Virginia Alabama Company being 
subject to the inchoate right of dower of the defendant, Genevieve 
V. Walker, and her claim made in Equity No. 16513, aforesaid.” 

This declaration was made some seven years after Nellie M. Sim¬ 
mons’ alleged purchase of the lot from William B. Todd. 

That about the time these deeds of partition were recorded in 
1903, he paid one half of all general and special taxes due and un¬ 
paid upon the whole lot 7, and one half of all sums necessary to 
redeem the whole lot from tax sales considered valid, and from pur¬ 
chasers to whom tax-deeds considered valid, had already issued. 

On December 30th, 1902, for the purpose of this partition, he 
paid Mr. Ridout, one of the trustees, who conveyed to him as afore¬ 
said. $231.00 at one time on account of these taxes, covering a 
period of some fourteen years, and since 1903, when the north half 
of lot 7, was partitioned to him, he has paid all taxes general and 
special, upon the north half of lot 7, up to and including 1910, 
covering a period of 8 years; the taxes so paid by him on account of 
the north part of lot 7, since 1903, amount to between $200 and 
$300: and Isaac B. Bursey has not paid, nor contributed a cent, or 
offered to pay a cent, towards them, and he now asserts that Mr. 
Isaac B. Bursey never paid a tax of any kind upon this north half 
of lot 7. nor has this ground ever been assessed in his name, nor has 
Mrs. Nellie M. Simmons since her alleged purchase from William R 
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Todd, ever paid a cent of tax on this lot, nor has it ever been as¬ 
sessed in her name. 

Soon after the title to this specific north half of lot 7, square 884 , 
had been vested in him (Lyon) by these partition deeds, and the 
taxes had all been paid as aforesaid, Isaac B. Bursey took possession 
of the north half of the lot by enclosing it with a high tight bo*u-d 
fence, under the claim of an old tax title dating as far back as 1852, 
which tax title he claims to have purchased from Nellie M. Sim¬ 
mons, wife of Leo Simmons, who had shortly before joined in a 
conveyance to him of this particular lot. Just when this north half 
of lot 7, was conveyed by Nellie M. Simmons to Mr. Bursey, based 
on a tax title, or what sort of a deed it was, or what sort of a title, 
or interest, was conveyed by it, does not appear, and witness has 
never been able to find out, because the deed, if any there was, was 
never recorded, but is claimed to have been lost. 

72 The claim is made that the title was purchased from Nellie 

M. Simmons, who was the party who joined in the convey¬ 
ance to the witness. For some purpose, however, connected with 
this ease, and since this present suit began, a new deed from .Nellie 
M. Simmons to Isaac B. Bursey conveying the entire north half o 
this lot 7, was put on record by Mr. Bursey on March 28, 1912, 
though dated and acknowledged a year previously, March 31, 1911 
this after a lapse of seven or eight years since the original unre¬ 
corded deed is alleged to have been lost, and after six or seven years 
of litigation on witness’ part as to the title claimed under it and 
after a judgment by the Court in witness’ favor for an undivided 
half had been rendered. That as soon as he discovered that Mr. 
Bursev had enclosed this north half of lot 7, he called upon him, 
and protested against the enclosure, and his occupation thereunder, 
and also protested against the continuance of these windows in the 
north wall of the apartment house. The buildings had apparently 
just been finished, and it was the first time he had observed them. . 

Mr Bursey, not heeding his objections, he filed an ejectment suit 
against him on Nov. 17, 1905, and on Nov. 17, 1909, wa« awarded 
possession of an undivided half of this north half by the Court in 
suit No. 48112, at Law, and was afterwards put in possession of the 
same under a writ bv the U. S. Marshal; that he has disputed Mr. 
Bursey’s title on the ground that he never had any title to begin 
with and the Court has never awarded him any title. 

On cross-examination, witness testified that he filed an ejectment 
suit against Bursev in 1905, and recovered judgment for an undi¬ 
vided half of the north half of this lot 7, and was put into possession 
of same; that he afterwards filed another ejectment suit for the other 
undivided half, hut the Court on motion directed a verdict in favor 
of Bursey, on the sole ground that plaintiff’s recovery of an undi¬ 
vided one-half interest in the property in question in cause No. 
48112 was a bar to any further recovery in cause 49305; that the 
judgment in favor of Bursey did not award him one square inch of 
ground, or any right in the ground; that Bursey was not put in pos¬ 
session of anything by that judgment, and that Bursey still retains 
possession by force. 
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Defendant Lyon offered in evidence in this case the certified copies 
of deeds and charter of the Virginia Alabama Company, which are 
in evidence in No. 30079, and by stipulation they are admitted in 
evidence in this case without being physically filed therein. 


The above statement is approved by the Court this 29th day of 

November, 1913. _ A . 

JOB BARNARD, Justice. 


Endorsed on cover : District of Columbia Supreme Court. No. 
2642. Isaac S. Lyon et al., appell&nts, vs. Isaac B. Bursey et al. 
Court of Appeals, District of Columbia. Piled Jan. 12, 1914. 
Henry W. Hodges, clerk. 
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Court of Appeals, District of Columbia 


Isaac S. Lyon and Addie T. Lyon, 
Appellants, 
vs. 


fNo. 2,642. 


Susie H. Bursey and Isaac B. Bursey, 
Appellees. 


STATEMENT. , 

In 1844, William S. Walker owned absolutely lot 7, 
square 834, and dying intestate, this lot descended to his 
four surviving children. 

In 1888, Nellie M. Simmons, wife of Leo Simmons, 
acquired an outstanding tax title to this lot, which had its 
origin in an old void corporation tax deed of 1852, R., p. 
40, and with intention to hold the same against the true 
owner, she enclosed the lot by a wire fence. This enclo¬ 
sure, however, proved insufficient, and did not remain for 
the statutory period to give title, as ejectment proceedings 
intervened and no tax thereon was ever assessed to, or 
paid by her thereon. 

In April, 1903, appellant acquired the record title to the 
specific north half of this lot,'by purchase of the shares of 
two of these Walker heirs, and by deed of partition with 
the owners of the other portion of the record title. The 
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tax title of Nellie M. Simmons was utterly ignored in this 
purchase. 

Afterwards, in May, 1903, Susie H. Bursey acquired 
the record title to the specific south half of this lot 7, 
square 834, by purchase of the tax title thereto, from Nel¬ 
lie M. Simmons, and the record title of the remaining two 
heirs of William S. Walker. 

So that the title to this lot in 1903, stood—the north 
half in appellant subject to this old void tax title, and the 
south half absolutely in Susie H. Bursey. Her title is 
conceded, and not questioned in these proceedings. 

After acquiring both the record and tax title to the 
south half of this lot, Susie H. Bursey erected a house 
upon her part of the lot, and in so doing, she placed the 
north wall of the same, some six inches beyond the part 
she owned, and over the dividing line between her prop¬ 
erty and the adjoining property (north half lot 7), which 
she did not own, but which was then owned by appellant, 
and placed in said wall eleven window's and a large door 
opening, besides porch and blinds projections beyond the 
dividing line,—all overlooking appellants’ property (north 
half lot 7)—this without being the owner of a single 
square inch of said north half of said lot 7, and without 
the leave, or consent, or knowledge of this appellant, 
owner, and without official permit so to do, and in direct 
violation of the building regulations upon the subject; 
R., pp. 29, 30, and that Isaac B. Bursey, her husband, who 
w as a builder and contractor by trade, assisted in this work 
on behalf of his wife, and both well knew at the time that 
the placing of these windows in the party wall was wrong¬ 
ful and unlawful, and a damage to appellants’ property 
rights in the north half of this lot 7. 

Appellant did not discover this party wall or the win¬ 
dows placed therein, until in 1905, when the building had 
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been fully completed. He then also discovered that aside 
from these unlawful windows being placed in this party 
wall, Isaac B. Bursey, the husband, had actually enclosed 
the entire north half of lot 7, with a high board fence, and 
had annexed it to his wife’s adjoining ground, and was 
claiming the same under pretense of having purchased 
the old tax title to it of 1852, already referred to, from 
Nellie M. Simmons, under a sort of speculative venture or 
risk, whereby according to Bursey’s own testimony, he 
paid nothing down, and was only to pay for it “if he 
should recover it” from appellant, whose prior claim arid 
title to this north half lot was then well known to Bur¬ 
sey ; yet as Bursey had no deed at the time to exhibit, and 
as no conveyance to him of this part lot appeared of 
record, he made excuse that the deed had been lost and 
had never been recorded,—a story not corroborated by a 
single other person. So that:it is impossible to tell what 
sort of a deed it was, or what; sort of title or interest was 
conveyed, or when conveyed, as no testimony on this sub¬ 
ject was furnished by any one connected with the convey¬ 
ance or loss, except Bursey. : 

That as soon as appellant discovered that Bursey had 

enclosed this north half of lot 7, he called upon him and 
protested against the enclosure and his occupation there¬ 
under, and also protested against thd continuance of these 
windows in the north wall of the apartment house. R., p. 

46. . . 

Appellant finding himself thus excluded by this enclos¬ 
ure from occupying the premises, brought ejectment suit 
against Isaac B. Bursey to recover possession under his 
record title, and after some litigation, he recovered an un¬ 
divided half in suit No. 48,112, at law, and was put in 
possession of the same by the U. S. Marshal on Dec. 21, 
1909, R., p- 46, but in the subsequent ejectment suit No. 


I 


! 




49,305, at law, he failed because his former recovery of 
a part in No. 48,112, was held to bar a further recovery in 
suit 49,305. 

Subsequently, on March 31, 1911, appellant brought 
suit No. 30,079, Equity, to enjoin the maintenance of these 
windows in this party wall,—which is the present suit. 
Nine months afterwards, on Jan. 3, 1912, appellees filed 
their suit No. 30,731, Equity, R., p. 8, for partition of 
this north half lot 7, as a counteraction. Both these suits 
are now before this Court on appeals, as consolidated 

cases. 

ASSIGNMENTS OF ERROR. 

In No. 30,079 Equity. 

The Court erred in ordering cause Isaac S. Lyon vs. 
Susie H. Bursey, No. 30,079, Equity, (suit to close win¬ 
dows in a party wall) to be consolidated with cause Isaac 
B. Bursey, et al. vs. Isaac S. Lyon, et al., No. 30,731, 
Equity, (suit for partition of realty)—parties and sub¬ 
ject matter differing in each. 

In denying to plaintiff in No. 30,079, Equity, the relief 
prayed for, viz., a mandatory injunction against the con¬ 
tinuance of windows unlawfully placed in a party wall to 
plaintiffs' great damage, after decreeing that said windows 
were unlawfully placed in the party wall. 

In undertaking to adjust the window damage to plain¬ 
tiff, by relegating him to an independent partition suit, 
and in decreeing an arbitrary and impracticable partition 
of the adjacent lot whereby plaintiffs redress is to be 
sought in an award out of the land to be partitioned,— 
itself under this window damage. 
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In not causing the unlawful windows in the party wall 
to be first closed up, as an independent measure. 

In No. 30,731 Equity. , 

The Court erred in consolidating this cause with No. 
30,079, Equity. 

In decreeing a partition in kind of the north half of 
lot 7, square 834, between Lyon and Isaac B. Bursey, and 
in decreeing them to be tenants in common for the pur¬ 
pose. 

In making such partition dependent upon the extent of 
damage from overlooking windows in an adjoining party 
wall of another person (Susie H. Bursey) who has no 

ownership in the land to be partitioned. 

In recognizing any title whatever in Isaac B. Bursey, 

or sufficient title to maintain partition. 

In ignoring the method prescribed by Sec. 93 D. C. 
Code, and making the partition conditional upon, and su¬ 
bordinate to the retention of an independent window dam¬ 
age and nuisance, created by one having no interest in this 

adjacent lot. 

In appointing Commissioners to appraise the damage 
to the adjacent lot caused by the windows; and to divide 
the lot according to the damage so found; and to award 
to Lyon sufficient damaged land farthest from the win¬ 
dows to compensate him for a continuance of these un¬ 
lawful windows which he seeks to close; and to award to 
Bursey a less quantity nearest the windows as amends for 
his wife’s placing the windows in the wall in the first place, 

_without any election or competition between the parties. 

In ignoring the fact and proof that the lot adjacent to 
the windows is only 27 feet wide, and is too narrow for 
two houses and incapable of division in kind. 
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In not directing the dismissal of the bill in No. 30,731, 
Equity, with costs against complainants, as to Addie T. 
Lyon who was not a party in interest, or a necessary party, 
and against whom no relief was prayed in the bill. 


Isaac S. Lyon vs. Susie H. Bursey, No. 30,079 Equity. 

Windows Unauthorized and a Damage. 

This appeal in No. 30,079, Equity, seeks to reverse the 
action of the Court below in ordering the consolidation 
of this case with No. 30,731, Equity, widely differing in 
parties and subject matter; and in permitting the continu¬ 
ance of windows unlawfully placed in a party wall. 

It is in proof that defendant Susie H. Bursey, as sole 
owner of the south half of lot 7, square 834, erected a 
large house and stable with connecting wall in 1904-5, on 
the north side or line of her ground;—that the north wall 
of these buildings were so placed as to project some 6 
inches over the dividing line between her property and the 
adjoining property which she did not own, or have any 
title thereto, or interest thereinthat eleven windows 
and a large door opening were placed in this wall, all over¬ 
looking the adjoining property of complainant. 

An official survey of the location of this north wall was 
made by Edward P. Brooke, an assistant surveyor of the 
D. C., which survey is explained in his testimony in this 
cause, R., p. 34, and a plat of such survey so made by him 
and of record in the surveyor’s office of the D. C., shows 
the projection of this wall to be 45/100 of a foot and up¬ 
wards, across the entire line of defendant’s property and 


was identified by this witness, and is an exhibit to his 
testimony, R., p. 35. 

It is also in proof herein that there was no written con¬ 
sent from the adjoining owner, or any one else ever ob¬ 
tained, or filed with the Inspector of Buildings, or any per¬ 
mit applied for, or issued for placing these windows open¬ 
ings in this party wall as the law directs. This proof was 
furnished by Andrew K. Selden,—Asst. Inspector of 
Buildings, who was on duty at that building when being 
erected, R., p. 29, and who further testified that this wall 
was originally located by the Surveyor of the D. C. on 
the dividing line between the two parts of lot 7, at its 
foundation, and by a re-survey so as to make it a party 
wall. He also identified and read into the record, Sec. 
103, of the Building Regulations in force in 1904, 1905, 
when that building was erected, as follows: 

“Sec. 103. No door.or window opening shall be 
placed in party walls until the written consent of 
the adjoining owner has been filed in the office of 
the Inspector of Buildings, and a special permit 
issued by the Inspector of Buildings. All such 
openings must be protected by fireproof shutters 
or wire glass as prescribed by Sec. 165.” 

Complainant Lyon, himself testified, that he had no 
knowledge of the placing of these windows or window 
openings in either the apartment house or stable, and did 
not know of their existence until the building had been fully 
completed, R,. p. 30,—that he was not consulted about 
them, and never gave his consent that they should be 
placed there;—that the buildings had apparently just been 
finished when he first observed these windows, and he then 
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called upon Mr. Bursey and protested against their con¬ 
tinuance in that party wall;—that in 1905, at the begin¬ 
ning of his proceedings in ejectment against defendant’s 
husband, he demanded that these windows be closed;— 
that he also has made this demand upon defendant in writ¬ 
ing, R., p. 31. 

Complainant offered in evidence certified copies of a 
series of duly recorded deeds, by which the fee simple title 
to the north half lot 7, square 834, became vested in him. 
R., pp. 31, 32, 33. 

Upon the foregoing testimony, the Court decreed that 
the two causes, Nos. 30,079 and 30,731 be consolidated: 


“That the windows complained of in cause No. 
30,079, Equity, were unlawfully placed in the 
party wall described therein.’’ 

Also: 


“That the relief prayed for in cause No. 30,079, 
Equity, herein, is hereby denied.’’ R., p. 23. 

The relief prayed for was that the windows (held by 
the Court to be unlawful) be closed. This the Court ex¬ 
pressly denied, R., p. 23. which ^he appellant claimed was 

error. 

After thus approving and making permanent this win¬ 
dow damage, the Court then proceeded to partition this 
damage, as well as the adjacent lot (connecting them for 
the purpose), between Lyon and Isaac B. Bursey, by first 
having this window damage appraised by Commissioners 
and apportioned between them according to their deserts, 

_Lyon to get a little more of the damaged land on the 

north side because he had nothing to do with putting the 


/ 





windows there, and Bursey, to get a little less on the south 
side because guilty as agent in putting them there. 

Thus were two causes differing radically in parties and 
interests, consolidated and summarily disposed of in a 
way most unusual and impracticable, which appellant 
claims was error. 

The extreme north side of this vacant lot is only 27 1 / 2 
feet from these high windows. As a consequence, every 
square foot of ground on that side is as much under the 
damage of these windows, as the ground next to the wall. 
A few feet more of land already under the damage of 
these overlooking windows would not compensate. The 
proposed partition would not abate the nuisance;—would 

not cure the evil. The damage would remain after such 

» 

partition as before. 

Floyd Davis, a real estate broker of twenty-five years’ 
experience, now president of Lincoln National Bank, tes¬ 
tified, “that he was the agent in the erection of 17 houses 
right across the street from the lot in question,” and hence 
acquainted with the situation. 

“That his experience has been that is he had that 
lot for sale and offered it under the present condi¬ 
tions, there are some people who would not buy it 
at any price, by reason of these windows. That he 
finds that the windows looking right into the win¬ 
dows of another house is a very objectionable fea¬ 
ture. That the presence of windows in that high 
wall of the apartment house is detrimental to the 
value of the vacant lot adjoining. That the lot 
would not sell to advantage with the windows there. 
That the existence of these windows damages the 
adjacent lot to a prospective purchaser at least 
$500. That the windows should be closed up before 
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the sale of any part of the property adjoining. 
Persons would not want to buy a lot with overlook¬ 
ing windows. That the north part of the lot if 
built upon, would be exposed to the same conditions 
with respect to the windows as the whole lot now 


Attention is respectfully called to the other testimony 
of this witness. Isaac S. Lyon also testified to the damag¬ 
ing effect of these windows, R., p. 31. 

But it is not necessary to prove express damage in a 
case of this kind. The law presumes damage. 

In Vollmers Appeal, 61 Pa. St., 130 (party wall win¬ 
dow case), the Court said: 

“Of the injurious effect on the comfort and con¬ 
venience of the adjoining owner and the tenants, 
there needs no proof, nor as to the damaging effect 
upon the value and price of the house and lot of the 
plaintiff.” 

In Everley vs. Driskell, 24 Texas, Civil Appeals, 413. 

(Syllabus): 

“A party wall, in the absence of an agreement 
to the contrary, necessarily means a solid wall; and 
the fact alone that the adjoining proprietor did 
not consent to the erection of it with windows, is 
sufficient to entitle to injunction against so con¬ 
structing it. Irreparable injury need not be shown 
in order to entitle such adjoining proprietor to re¬ 
lief by injunction;—the invasion of his right to 
the protection afforded by a solid party wall is all 
that is necessary.” 
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Why then should appellant, who did not consent, be 
subjected to these damaging windows for all time? 

FRAUD IN PLACING THE WINDOWS IN 

PARTY WALL. 

4 

Now if the Court below in denying appellant’s right to 
have these unlawful windows closed acted (as appears), 
upon the theory that the windows were placed in the party 
wall by the husband in good faith, it acted without due 
consideration of the testimony upon that subject. 

It is clear from the facts and the testimony of Bursey 
himself, that these windows were but one of a series of 
acts in furtherance of a fraudulent scheme on his part to 
seize upon, and hold this north half of lot 7, against the 
rightful owner, and head off all claimants, and that these 
windows were not placed in (hat wall in good faith. 

In the first place Nellie M. Simmons in 1888, purchased 
a tax title to all of lot 7, square 834, which was of no 
validity whatever, and to protect and perfect it by adverse 
possession she at once surrounded it by a post and wire 
fence. She afterwards in 1903, sold one-half of the lot 
(south half) to Susie H. Bursey, the wife, and later the 
other half (north half) to Isaac B. Bursey, the husband. 
Susie H. Bursey desiring to improve the part conveyed to 
her found it absolutely necessary for safety, to strengthen 
her tax title by the purchase of the record title to this south 
half from Victor Anderson, the holder thereof, which she 
did in May, 1903, thereby securing a good title to it. R., 
pp. 8, 33. She afterwards in 1904-5, erected a house upon 
her part, and placed in the party wall the unlawful win¬ 
dows now in controversy. 

Isaac B. Bursey, her husband, erected this house for her, 
acting as her agent and builder, R., p. 39. About the time 
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the house was begun, Isaac B. Bursey foresaw that the ad¬ 
jacent part of lot 7 (the north half), would make a valu¬ 
able adjunct and side ground for the apartment house for 
his wife which he was about to build, and thereupon en¬ 
tered upon a scheme to secure the tax title to it himself, 
on a speculative venture or risk, and then seize upon and 
hold it against Lyon who was the real owner, and by plac¬ 
ing window openings in the party wall of the projected 
apartment house, make this adjacent lot a useful attach¬ 
ment thereto, for light and space. He then knew (as he 
testified), of Lyons’ claim upon his adjacent lot, R., p. 44, 
which was the record title thereto. He did not strengthen 
his tax title by the purchase of the record title as his wife 
had done the previous year when she purchased the south 
half, but he planned to overcome this essential by a piece 
of strategy. So, some time in 1904 (he testified), he pro¬ 
cured from Nellie M. Simmons her tax title to the north 
half of this lot 7, R., p. 43, but for some reason not 
clearly stated, he found it most conducive to his purpose 
not to have the deed recorded and to finally lose it. So 
that he comes before the Court without any original title 
deed at all, under pretense that it has been lost. It is 
therefore impossible to tell what soft of title was originally 
conveyed to him, except it was a tax title, or when it was 
conveyed—neither the grantor, Nellie M. Simmons, nor 
the partv concerned in the alleged loss (Howard Etchison) 
appearing as witnesses. He then enclosed this north half 
of lot 7, with such a high board fence that one could not 
gain access to the lot except by climbing over it, and is 
now in possession under that enclosure, R., p. 43. Even 
before securing this tax title, he had noticed wire fencing 
around the lot, indicating as he testified, a former enclos¬ 
ure of it, and had heard of Lyons claim upon it, which was 
the record title, before he commenced building the house 
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for his wife, with the party wall windows {herein; R., p. 
44, and had provided against monetary loss to himself in 
this tax title purchase, by an agreement with Mrs. Sim¬ 
mons that he should pay only a part of the purhase price 
when the deed was delivered, “and the balance if he should 
recover it” thus providing for a possible law suit. 

He knew also that Lyon had already paid 14 years taxes 
and interest amounting to $231.00 upon this north half 
lot 7, when he (Bursey) was securing Nellie M. Simmons’ 
tax title; and he knows now that up to the present year 
(1914), he (Bursey), has never paid or contributed a cent 
or offered to pay a cent towards the taxes on this part lot, 
and that the lot has never been assessed in his name. R., 
p. 45. He testified that he did not pay in full when the 
deed was delivered, and decliped to answer how much he 
then paid, or whether he ever paid full value on the basis 
of a good title. R., p. 44. There is, therefore, no proof 
that any valuable consideration whatever ever passed from 
Bursey to Nellie M. Simmons for this north half of lot 7. 
He then had his tax title to the north half of lot 7, and a 
high board fence around the same, and an agreement 
whereby he was not to pay anything until he should re¬ 
cover it from Lyon, and forthwith proceeded to build the 
apartment house for his wife on the south half of lot 7, 
with the north wall thereof located over the line, and 
filled it with windows;—being aware at the time, as he 
testified, that windows are not permissible in a party wall 
without the consent of the adjoining owner, as the law 
required, R., p. 44, well knowing also that he was not the 
adjoining owner;—that he had not recovered it and had 
not paid for it. Where, then, does good faith appear? 

Good faith is defined as “freedom from knowledge of 
circumstances which ought to put a person upon inquiry,” 
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and when applied to a purchaser of property, it means, 
“a purchase made honestly, for a valuable consideration, 
and without notice of adverse claims to the property by 
others.” Cy. of Law and Procedure, Vol. 20, p. 1260. 

If Bursey purchased this adjoining lot, or was the 
owner of it in good faith, there was no need of enclosing 
it, or keeping it enclosed with a high board fence, or con¬ 
tracting to pay for it only upon the contingency of his 
recovering it, or ignoring the fact of its former inclosure, 
or Lyons’ adverse claim upon it, or Lyons paying taxes 
upon it. 

There is no proof attesting good faith, offered or shown 
by Bursey, and his entire connection with that lot bears 
upon its face the badge of fraudulent design. 

The wall was laid out by the surveyor as a party wall, 
and Bursey testified that he meant this north wall to be a 
party wall. R., p. 44. 

Now under the building regulations neither Bursey nor 
his wife could have placed these windows in that party 
wall without filing with the Building Inspector the zvritten 
consent of the adjoining owner and securing a special per¬ 
mit therefor. As this was not done, there must have been 
some fraud or deception practiced by them in effecting 
this object, and it was incumbent upon Bursey to explain 
the method pursued,—what was said and done whereby 
this building regulation was evaded, and they were able 
without leave or license or any record to place these un¬ 
lawful windows in that party wall. 

This he has not done, or offered a word of explanation, 
and there is not a word in the record indicating that Bur¬ 
sey claimed or supposed himself to be entitled to the whole 
of the north half of said lot 7, or any part thereof, when 
the party wall was built and the windows put therein. 
His testimony disclosed knowledge and acts the very op- 


posite of such theory. Where then does good faith ap¬ 
pear ? There was fraud somewhere, for up to the time of 
placing the second story joists in the building, (Nov. 1, 
1904) which carried the wall above the first tier of win¬ 
dows, Selden, the inspector testified: 

“he does not recollect that any windows were in 
the party wall up to the time the second story joists 
were put on, which was Nov. 1, 1904; that had he 
found any windows in that wall he would have re¬ 
quested the one putting them there to get the con¬ 
sent of the adjoining owner, and if such person 
proved to be the owner of the whole of the ad¬ 
joining lot, he would have required him to furnish 
the Inspector’s Office with such fact in writing.” 
R., p. 30. 

Still the significant facts are, the ribbon wire fence 
around the lot seen by Bursey when building the house 
for his wife; his information at the time that the lot had 
been enclosed for a good long time—a number of years; 
the necessity of a high board fence around the lot to ex¬ 
clude the rightful owner; a worthless tax title as the only 
title obtainable by him; the agreement with his grantor 
that he was only to pay for the lot in case he should re¬ 
cover it; his confessed knowledge of Lyons’ claim of own¬ 
ership of the lot; and of Lyons’ payment of 14 years’ of 
taxes upon the lot; and they all point unmistakably to his 
knowledge that the record title of this adjacent lot was 
then outstanding in complainant; that he himself was not 
the true owner of the property, and hence that neither 
he nor his wife were entitled to place windows in that party 
wall, and that the windows were not placed there in good 
faith . 
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A Co-Tenant Has No Exclusive Authority in Party 

Wall. 

The question as to whether complainant is or was the 
owner of the whole, or owner of only an undivided half 
of this lot affected by these windows is not involved in 
this case, since if complainant was, at the time of this 
damage, and is now, the owner only of an undivided 
one-half of the* premises affected, he would be entitled 

to the relief prayed in the bill. 

In Crippen et al. vs. Morse, 49 N. Y., 63, the Court 

said: 


“No one can by his sole act, or even by his ex¬ 
press grant, create an easement in premises, of 
which he owns no more than a right held in com¬ 
mon with others.” 

yfact&tV% 

In.39, Maine, 513, the Court said: 

“A tenant in common cannot subject the com¬ 
mon property to particular servitude by which the 
rights of his co-tenants will be affected.” 

Also: 

“A tenant in comon cannot give a valid release 
for injuries to the common property.” 

Freeman on Co-tenancy and Partnership, Sec. 185: 

“Co-tenants cannot create an easement. As a 
tenant in common cannot make a grant of any 
specific part of the common land, which will con¬ 
vey any title against his co-tenants, it follows that 
he cannot grant any right or easement upon any 
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specific portion so as to confer any right capable 
of succesful assertion against the other owners.” 
Jones on Easements* Sec. 224, 688. 

Palmer vs. Palmer, 150 N. Y., 149. 






Isaac B. Bursey and Susie H. Bursey | 

^ rNo. 30,731. 

Isaac S. Lyon and Addie T. Lyon. J Equity. 

This appeal in No. 30,731, Equity, seeks to reverse the 
action of the Court below in consolidating this case with 
No. 30,079, Equity, widely differing in parties and sub¬ 
ject matter; and in decreeing partition of north half lot 
7, square 834, between Lyon and Isaac B. Bursey in the 
manner set out in said decree; in adjudging them to be 
tenants in common for the purpose, R. p. 23, and in not 
dismissing the bill with costs against complainants as to 
Addie T. Lyon, because not, a necesary or proper party 

as urged in her demurrer, R., p. 11. 

Complainants in this case sought partition of the north 
half of lot 7, square 834, claiming title under a lost and 
unrecorded tax-title-deed accompanied by a very ques¬ 
tionable possession. R. pp. 40, 41. 

Defendant in his answer denied that any title what¬ 
ever existed in complainants Isaac B. Bursey, that his 
reputed tax title (if existing) was utterly void and in his 
own behalf set out therein a* series of transfers establish¬ 
ing a record title clearly in himself, derived directly from 
the four heirs of William S. Walker as common source, 
who owned the property in 1844. R. pp. 13, 14, 15, 
16, 17. 

' * 


» 
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TITLE IN BURSEY NECESSARY FOR PAR¬ 
TITION. 

Testimony has been taken whereby this question of 
title in complainant Bursey becomes the principal issue 
in the case, and makes it a suit which is triable only at 
law, because it is a controversy involving the legal title 
or sufficiency of title in complainant to maintain such 
suit, as to which Equity has no jurisdiction. 

The accepted rule of practice in this District and else¬ 
where, is that where as in this case the title upon which 
complainant bases his right to partition is denied in the 
answer, and appears defective also in the proof, proceed¬ 
ings will be suspended and the complainant left to estab¬ 
lish his title at law; that Equity will not exercise juris¬ 
diction where the legal title is doubtful. 

Under any theory of the case the record must show 
good title in Bursey or he cannot maintain partition. It 
is not that he has the better title, but that he has the 
exclusive, the whole title to the part claimed. The 
burden is first on plaintiff to show good title in himself, 
regardless of the title in his opponent. 

The bill avers and the proof shows that the founda¬ 
tion of Bursey’s title is an old corporation tax deed 
purporting to be from the corporation of Washington 
to one S. H. Platt, dated March 6, 1852. 

This, according to Bursey’s own statement, is his first 
and only source of title, and only four conveyances re¬ 
moved from his own pretended purchase from Nellie M. 
Simmons in 1903, through an alleged lost and unrecorded 
deed, and he does not claim under any other source, or 
offer any evidence of title from any other source. He 
offered this deed in evidence under the express announce- 
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ment that it was a tax deed in proof of the title under 
which he claims. P. 40. 

Now this old corporation deed is so defective, as that 
it did not convey any title at all, and so void on its face 
as not to be even admissible in evidence, and hence every 
subsequent deed derived from it is vitiated, and no title 

has passed to Bursey. ‘ 

For example, the recitals of this tax deed of 1952, 
show that the law required taxes to be overdue two or 
more years before being subject to the sale; that the sale 
was made Dec. 12, 1849, and included the tax for 1848, 
as one of the years for which the property was sold; 
which could not have been two or more years overdue 
at that time, thus making the deed void on its face. The 
deed also recites that it is made by the Mayor, and in 
the attesting clause states that he signed it as Mayor; 
and in the certificate of acknowledgment, states that he 
acknowledged it as Mayor; Which statement turning out 
to be false, and the deed not being properly executed and 
signed by the Mayor or in his official capacity, renders it 

void on its face. R. p. 40. 1 

The deed is also void on its face, because it lumped 
the five years’ taxes together instead of treating each 
year (1844 to 1848) separately; and without apportion¬ 
ing the fees and expenses of sale to each year’s tax; and 
because no dollar mark appears in the advertisement of 
sale; and because at the time of sale, a one-quarter in¬ 
terest in the property was vested in a lunatic, and was 
not subject to a tax sale. 

The deed is also void because no official report of the 
tax sale was placed on record in the office of the Rec¬ 
order of Deeds as required by law. 

The second deed in the line of Bursey’s tax title (that 
of Enoch Totten, Tr., to William L. Bramhall) is al« 




void, because the widow of Samuel H. Platt had no 
such interest in her husband’s estate as entitled her to 
maintain the proceedings resulting in the sale of the lot 
in controversy to Wm. L. Bramhall; while the mater 
parts of the lost deed to Bursey, the one of Nellie M. 
Simmons alleged to have been lost and was never rec 
orded, have never been explained by any witness. So 
that it is impossible to know what estate was conveyed 
to Bursey, or the kind of deed it was, except it was a tax 

title. 

Now, under the doctrine that when one offers a deed 
of any sort, under which he claims title, he is bound by 
the recitals of that deed; and that a tax deed void upon 
its face is not even color of title (2 Howard, 424) 
Bursey by his own showing is without even color of title. 

So that these facts alone—that Bursey claims under a 
tax title and lost deed, which at best (as disclosed by 
his own proofs) are absolutely void, makes it a plain 
case for an action of ejectment or suit to quiet title on 
part of complainant Bursey to establish title in himself, 

and nothing else. 

And the further fact that evidence has been taken, and 
these defects of title in complainant have been established 
by proof, and were brought to the attention of the court 
below, makes it the duty of this Court to reverse the 
decree of the court below awarding partition, and direct 
the dismissal of the bill. (Howard vs. Howard, 21 
D. C., 224; Mudd vs. Grinder, 1 App. D. C., 418; 
Walker vs. Lyon, 6 App. D. C.. 44, 434; Roller vs. 
Clark, 19 App. D. C., 539.) 

By these decisions it would seem that Bursey has no 
standing in court of equity independent of who is the 

defendant. 

Freeman on Co-tenancy and Partition, Sec. 431, says: 

/ 
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“It is in all cases essential that the plaintiff have title 
in an undivided interest in the lands which he seeks to 
have partition, and that the defendant’s interest be also 
an undivided one.” How, then, can complainant be en¬ 
titled to partition, when he has not acquired any title? 

Upon this question of title sufficient to maintain parti¬ 
tion, the authorities hold that in partition “every issue 
respecting the title must, by the party on whom the bur¬ 
den of proof rests, be met by evidence pf same character 
which would be required in an action of ejectment or 
any other action involving the title or the right to the 
possession of the property.” Cy.. Vol. 30, 245. 

Also, in partition: “Courts seem to require the same 
evidence as to title on the part of plaintiff as if he were 
maintaining a contested action of ejectment.” Cy., Vol. 
30, 246. 

On the question of the duty incumbent on a co-tenant 
in partition under purchase of a tax title, Freeman on 
Co-tenancy and Partition, Sec. 461, says: 

“The applicant for partition must show clearly 
that he is a co-tenant and must negative every 
fact, the existence of which would defeat his 
title. He must, therefore, prove that the person 
whose title he claims to have succeeded by dis¬ 
seizin or through a tax sale, was free from dis- 
abilty, for otherwise the tax sale might still be 
defeated by a redemption, or the title by disseizin 
avoided by a suit within the proper time after the 
removal of the disability.” 

To grant partition to complainant in this case would be 
to confirm in him a title which he never had, and give him 
an advantage which only a perfect title can give. 









NO TITLE AWARDED TO BURSEY. 

But Bursey alleges in his bill, R., p. 9, that He was ad¬ 
judged by this Court in cause 49,305, at law, to be the 
owner, and entitled to possession of an undivided one- 
half interest in the property, and that judgment was en¬ 
tered in his favor for the same,”—by which judgment he 
has become tenant in common with Lyon and therefore 
entitled to partition;—a statement wholly at variance with 

the facts, and utterly untrue. 

Briefly stated, Bursey started out to claim and hold the 
whole property under a tax title; erected a high board 
fence around the lot, and took possession. He then built 
a high party wall along one side of the lot for his wife, 
filled it with overlooking windows to the great damage of 
the entire lot (except to the Burseys themselves) and then 
defied Lyons’ recovery of any part. Lyon then set out 
to recover possession under his record title, and after some 
litigation he recovered one undivided half in ejectment 
suit No. 48,112, at law, and was put in possession of the 
same by the U. S. Marshal, but in a subsequent ejectment 
suit, No. 49,305 at law, failed to recover the other half, 
because he had divided his action into two suits instead of 

continuing it in one. R., pp. 38, 39. 

It is submitted that this situation did not transform a 
bad title or no title at all, into a good tile, and that the 
court’s action did not add or perfect any title whatever in 
Bursey. Therefore if Bursey has no title he cannot be a 

tenant in common with anybody. 

At the trial of Lyons’ second action, No. 49,305, at law, 
the point was made by Bursey’s counsel that Lyons’ for¬ 
mer recovery of an undivided half in No. 48,112, at law, 
barred his further recovery in this second suit, and the 
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court so held as a question of law; merits were not de- 
cided. 

There was no other issue raised or determined, no 
right of property or possession was awarded to Bursey, 
or passed upon by the court. 

Just what occurred is stated in the present record, pp. 
38, 39, which states that after ' 

“plaintiff rested, counsel for defendant thereupon 
moved the Court to instruct the jury to return a ver¬ 
dict for the defendant on the sole ground that plain¬ 
tiff’s recovery of an undivided one-half interest in 
the property in question in cause No. 48,112, was 
a bar to any further recovery in this cause, * * 
whereupon the Court instructed the jury to find 
for the defendant for ihe reason stated in defend¬ 
ant’s motion. * * * Thereupon the jury ren¬ 

dered a verdict for the defendant. Record pp. 
38, 39. 

i 

Or in the language of the court journal: 

“They (the jury) find the issue aforesaid in 
favor of the defendant.” 

It will be seen that the only issue presented to the jury 
was Lyons’ former recovery of a part being a bar to any 
further recovery in that suit. The Court announced this 
as the sole issue when it instructed the jury to return a 
verdict for the defendant on the sole ground that plaintiff s 
recovery of an undivided one-half interest in the property 
in question in cause 48,112, was a bar to any further re¬ 
covery in that cause. 

That single fact of former recovery was given to the 
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jury by the Court as the only issue, and the jury found a 
verdict upon that as the only issue. R., pp. 38, 39. 

There was no possession, or title, or interest whatever 
in the property awarded to Bursey by the Court in that 
case. There was no ownership of anything, no possession 
of anything, no specific property or interest in anything, 
awarded to Bursey. 

The sole effect of that judgment was the non-suit of 
Lyons, because of his divided action, while the merits as 
to title and interest remained undetermined. 

If the purpose was to award to Bursey an undivided 
half interest in the property, the Court would have given 
this interest to him in so many words, as provided in Sec. 
1000 of the D. C. Code, which provides that the verdict in 
an ejectment suit shall be for the plaintiff, or for the de¬ 
fendant for the whole or some specific part of the property 
in controversy as the case may be, according to the proof 
submitted. 

In Mahoney vs. Middleton, 41 Cal., 53, in Ejectment, 
the Court does not create, transfer, or award title, but 
only assigns to a party such possession as he already has 
at the commencement of the suit. Also, that a judgment 
in ejectment neither directly nor indirectly transfers title. 
sJU* In 21 R. I., 279, the Court held: 

“A judgment in ejectment determines no ques¬ 
tion of title but merely gives one possession.” 

It will be observed that in the present case, this Court 
did not even award possession to Bursey. So far as the 
verdict was concerned, the title now claimed by Bursey 
was outstanding in some third person. 
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OBJECTIONABLE METHOD OF PARTITION 

DECREED. 

The impracticable character - of the partition directed, 
makes the decree also reversible. Even Appellee himself, 
by his attorney, filed a motion to vacate and set the decree 
aside, alleging it to be erroneous as far as relating to the 
partition, R., pp 24, 25*,—which motion appellant did not 

oppose. 

The partition as directed is made wholly dependent 
upon the window damage, since the partition varies ac¬ 
cording to the extent of such damage found. 

Before there can be any partition, the window damage 
to each square foot of the land must be first ascertained, 
and that damage made an element in the division. Be¬ 
sides the north side of the lot is distinguished from the 
south side, and an arbitrary preference given to the ap¬ 
pellee. 

The narrow width of the lot—(only 27^4 feet) and the 
testimony of Davis, R., p. 35, and Henderson, R., p. 44, 
the latter appellee’s own witness, to the effect that a divis¬ 
ion in kind was impracticable,' seems to have been utterly 

ignored. 

The purpose of the partition seems to be to compel ap¬ 
pellant to submit to the windows as they are, and accept 
such compensation therefor, as 3 Commissioners shall 
award in damaged land, which according to the testimony 
has been rendered undesirable and practically unsaleable 
by these overlooking windows which should be first closed 
up and this embarrassment to a fair partition removed. 

By the decree no reparation is required of Susie H. 
Bursey, for the benefit of whose property these windows 
were placed in the party wall, but the adjoining lot which 
suffers thereby, and in which Susie H. Bursey has no 
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interest whatever, is made to pay the penalty of this un¬ 
lawful and everlasting nuisance. 

The fact should not be overlooked that this party wall 
is, and was the sole property of Susie H. Bursey, that 
the windows were put there by her agent (husband) to 
benefit her property, and that she alone is answerable, 
that she has no ownership or interest in the adjoining lot 
which her windows damage \ and that this adjoining lot 
should not be subject to an arbitrary partition objection¬ 
able to appellant, to suit the convenience of her or her un¬ 
lawful windows. 

If windows were placed in a party wall without author¬ 
ity, the person for whom they were put there (Susie H. 
Bursey), should answer for the damage. They should not 
govern or affect the partition of the adjoining property 
between independent owners. 

- The situation is such that a partition in kind cannot be 
had without loss and injury to one of the parties (appel¬ 
lant), by reason of the narrow width of the lot (27 J4 
feet), and the fact that the award on the north side is 
under equal injury while this oppressive incubus remains; 
and submits that the only form in which partition can be 
fairly made, would be by a public sale after the windows 
are first closed up,—as testified to by Floyd Davis, R., pp. 
35, 36. 

Isaac S. Lyon, 

Appellant . 













